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Pre Mortem Close to Death Planning in 2010 (Very close) 

 
1. Deathbed Planning: “Hi Lou, my dad is about to Graduate, maybe like tomorrow, 

what should we do?”  

 

a) Asset allocations for credit shelter planning.   

i. Upsides to immediate transfers to death bed spouse.   

ii. Required terms of the Credit Shelter Trust in estate planning 
documents.  

iii. Assuming mortality occurs in the right sequence, careful of the 
downsides, while noting that these downsides are rare in occurrence.   

iv. Asset transfers can be done by re-titling, or in community property 
jurisdictions, merely be a transmutation agreement. Also, when there is 
concern about ownership or the terms of the other person’s estate 
planning documents, consider an inter vivos QTIP trust.   

b) Document changes for 2010: Practical Advice - what absolutely, 
unequivocally needs to be done with the current documents after you review them (see 
attachment one). 

c) Implementation. Unlike typical estate plans, timing is of the essence. Once 
the change is identified, the information needs to be conveyed to the client and the client 
needs to execute the change, or determine the extent of the change. For example, direct 
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skip of maximum amount to the G3. What amount would a 95 year old testator want in a 
$10 million estate if in fact the amount could be unlimited? 

i. Practical difficulties determining intent due to time constraints, 3rd 
party communications, disability.  How to navigate as a practical 
matter.   

ii. Status quo may be preferable if the implementation cannot be done 
absolutely right. In this regard, last minute changes, such as a 
handwritten or drafting change during the execution meeting do not 
allow the practitioner to fully think through the change. Can the same 
be said of certain changes done solely for 2010?    

iii. How to proceed – (1) surgical strikes, perhaps keeping 2009 status quo 
in place as to GST,   (2) increased communications, (3) documenting 
recommendations, and (4) change only what is absolutely necessary in 
those situations in which it seems like there is a mortality event for 
2010. In other words, assume some risk, but do not turn a potential 
forest fire into the immediate burning of the National Park. 
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Post Mortem: You Have This Mess In 2010, How Do You Administer It? 

1. Behavioral finance reality check, not a good one: The Endowment Effect 
principle – says that once someone owns something, even if they would not have purchased it to 
begin with, that something becomes valuable. E.g., husband inherits wife’s single concentration 
Microsoft stock worth $4 million. Once husband has it, has a hard time diversifying it because it 
has been in the family a long time, has done well, and feels good to own it. If the husband 
alternatively inherited $4 million of bonds, husband would keep bonds and would not go out and 
buy $4 million of Microsoft stock.  

Conclusion:  With No Estate Tax, the $50 million that used to result in only about $30 million to 
the family is more valuable than it should be. That is, in the old setting, an estate tax of $20 
million resulted in some “lesser amount to be received by the family.” That lesser amount was 
always substantially less than the $50 million because of the 45 % federal estate tax rate. Adding 
on a six figure cost for administration did not feel too bad because there was always a substantial 
estate tax hit being taken anyways to the $50 million. 

Now, in a bizarre way, without the estate tax hit, the family is focused on the $50 million, 
and the six figure cost for administration is more painful than in the other situation.  Rationally, 
it should be less painful. It is not. Be careful here because the administration is more complex in 
2010 than it ever has been, meaning the costs are and should be greater. 

Recommendation: Discuss 2010 post mortem administration using net figures assuming 
an estate tax and taking reasonable administration fees off the gross figure in doing these 
calculations. Use finance principle called Anchoring, to be discussed during the presentation. See 
attachment two.   

2. The GST formulas are vague:  Sometimes leaves zero and sometimes leaves all of 
the residue to GST trusts. For example, “an amount equal to the GST exemption” in 2010 could 
be zero. An amount equal to “the maximum that can pass free of generation skipping tax” could 
be everything. On occasion, $3.5M, the 2009 amount, is left to a GST trust.    

The immediate issue is qualified disclaimers and how much should go to GST planning.   

The following variables need to be taken into account: 

a) The irrational belief of already wealthy children that they may need the 
money. 

b) The beneficiaries of the GST planning in the event there is a disclaimer. 

c) Whether any powers of appointment need to be disclaimed along the 
process.   

d) The format and effectiveness of a conditional disclaimer to take into 
account the “repeal of the repeal.”  Note that the disclaimer needs to be done before the 
acceptance of benefits and so, waiting the nine-month period, may not be doable.  A form 
“conditional disclaimer” which is not conditional (see Joseph Heller’s Catch 22) is 
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attachment three. The disclaimer needs to be a formula that provides that if the GST 
comes back, or if the funds pass to a GST trust that gets caught (via a future taxable 
termination or taxable distribution under 2011 and beyond laws), the formula amount is 
reduced accordingly. Consider the following: 

NOW, THEREFORE, the Disclaimant, by execution of this instrument, does hereby irrevocably and 
unqualifiedly renounce, disclaim, and refuse to accept any and all of the rights, title, and interest which the 
Disclaimant would otherwise have in and to the GST-Exempt Fractional Share (as defined hereinbelow) of the 
Residuary Gift by reason of the Decedent’s death.  For all purposes of this Disclaimer, the "GST-Exempt Fractional 
Share" shall be defined as follows: 

That certain fractional share derived by multiplying the Residuary Gift by a fraction, 

the numerator of which is the largest pecuniary amount of the Residuary Gift, if any, which may be 
distributed to or for the benefit of a grandchild of the Decedent without incurring federal generation-
skipping transfer tax (now or in the future), whether by reason of the repeal of Chapter 13 of the Code for 
decedents dying after December 31, 2009 (and without retroactive reinstatement to decedents dying on 
March 4, 2010), by reason of the allocation of the Decedent's generation-skipping transfer tax exemption to 
a portion or all of the Residuary Gift, or otherwise, 

and the denominator of which is the value of the Residuary Gift, as finally determined for federal estate tax 
purposes. 

e) Should we go for a trust construction as to the meaning of the documents 
as applied to GST planning? See item 3 below. 

3. Trust constructions. The document is vague, ambiguous, confusing.  In other 
words, the trust is actually now what our clients have thought all along (in the past, they were 
wrong; now they are right).  What can or should be done through the courts?    

a) Who will pay these extra expenses, and how happy will they be? See 
discussion in 1 above.  

b) Obtaining consents of all of the beneficiaries. 

c) Is there practitioner risk to the drafting attorney in having to have the 
document construed.    

d) Consider how the court will react to ambiguity or uncertainties in 
documents – the standard of review and the decedent’s intent. Can a grantor’s intent as to 
2010 resolutions ever truly be gleaned. 

e) How do we resolve competing claims of beneficiaries; e.g., GST 
allocation – one side wants unlimited; one wants zero. Unhappy beneficiaries; unhappy 
results. 

f) Alternative dispute resolution recommendations (virtual representation 
and family settlement agreements/mediation/arbitration) and effect on the Service. Will 
the court determination, via a settlement, be respected by the IRS. 
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i. Legal effect (no Bosch determination) 

ii. Practical effect (but really, how can the Service have a beef with what 
is compromised, given the no estate or GST tax in 2010?) 

4. Once the document is straightened out, what happens next?  Administration needs 
to take into account investments, potential estate taxes, and potential income taxes.  Planning for 
all three need to be interrelated. Add to this the desire for a partial distribution and early funding, 
and then run for cover as the administrator. Or, alternatively, develop heuristics, below. 

5. Heuristics for Conservative Administration part one: Hold back potential estate 
tax amount. The estate tax calculations need to be made in all events, even if there is no federal 
estate tax.  Accordingly, date of death values and balances need to be established.  This 
spreadsheet should show the estate tax that could be due, apportionment that could be required, 
and the assets to be used to pay down the estate tax.  See attachment two. 

a) Investment of Estate Tax Assets—Easy Case: Assuming an estate that is 
liquid, perhaps the estate tax amount is invested in risk free investments during the 
waiting period—the earlier to occur of Congressional estate tax legislation or January 1, 
2011. 

 

b) Investment of Estate Tax Assets-Hard Case: When the estate has assets 
that could qualify for 6166 or Graegin (attachment six), the effect this has on  investment 
decisions in 2010 needs to be considered. The following chart is one possible heuristic: 

 

http://www.google.com/imgres?imgurl=http://www.ineedmoremoneytoday.com/images/superstock_1098r-5098.medium_g5f4.jpg&imgrefurl=http://www.ineedmoremoneytoday.com/&usg=__ynp124zy8W8BQP-uI5h8jojsH_c=&h=300&w=199&sz=43&hl=en&start=13&itbs=1&tbnid=vjoCXQvUTtj4aM:&tbnh=116&tbnw=77&prev=/images%3Fq%3Dproblems%2Bwith%2Bborrowing%26hl%3Den%26gbv%3D2%26tbs%3Disch:1�
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Predicate
(independent of tax)
Sell or no Sell based 
solely on investment 

criteria

Proceeds or 
promissory note 
received – no 
Graegin loan

Post-Mortem Decision-making – 2010 No Estate Tax

Sale with 
outside 

financing as to 
part of asset 
transaction

Sale other than 
installment sale 

accelerates 6166 
(§6166(g))

Graegin may 
not be 

allowable 
regardless

Liquidity exists 
outside of 

6166 asset

Closely Held Business 
or Publicly Traded 

Securities that Qualify 
for section 6166

If estate tax 
comes into play, 
liquidity exists 

outside of 6166 
asset to pay tax

If estate tax 
comes into play, 

no liquidity 
outside of 6166 

to pay tax

Graegin 9 
months (?) then 

available

Repeal of repeal 
(ROR): likely 
additional 9 

months from date 
to make election

Then, 6166 
decision can 
be deferred 

until repeal of 
the repeal

6166 plus
9 months (?) 
then can be 
considered

Sell 6166 asset within 6 
months of ROR date to 

obtain AVD if lower, 
presumably we get new 

6 month AVD to sell?

Determination 
not to sell 

independent of 
tax existence

Conclusion:
2010 tax 

uncertainty does 
not affect this 

predicate inquiry

 

 c) Checklist for Borrowing.  See attachment four.  

6. Investment of Assets not Needed to Pay Estate Taxes. 

a) The problem: in order to achieve more prudent investments, should assets 
be sold if there is a carryover basis regime?  Example: Estate has a diversified S & P 
dominated portfolio, consisting of $4,000,000 of stock in the S & P 500 Index, with a 
basis of $100,000; and tax exempt bonds of $1,000,000 (basis of $950,000). Sale of these 
assets with a carryover basis will cost  approximately $592,000 in federal tax. Is this cost 
justified?  One heuristic is exemplified by the following: 
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Sell
Reduce market 

risk during 
administration

Do not sell
Reduce market 

risk:  
immediate 
distribution

Diversification of Equities

No estate tax: 
should assets 

be sold?

In Kind 
Distributions?

Carryover 
basis

Preserve risk: 
distribution to 
beneficiaries

In all events, either 
sell to reduce market 

risk or consider 
immediate (within 6 
months) beneficiary 

distribution with 
receipt and refunding 

agreement

Reduce risk: no 
capital gain

Estate tax:  
should 

assets be 
sold?

Low Basis 
Marketable 

Assets

Total return may be 
portfolio strategy in 
mid to long run; but 

not short run. 
Administration is

short run.

No fiduciary 
obligation to defer 
potential gain by in 

kind beneficiary 
distribution in lieu 
of reducing market 

risk

Hold and Hedge
Trust 

construction; 
other reasons

 

Elements in this heuristic include the following new considerations: 

a) In this ugly environment (aren’t they all), the fiduciary would be well 
advised for a sale, or earlier  partial distributions of the assets (not reserved to pay 
potential estate taxes if those taxes come back) to avoid investment risks.     Set up a 
spreadsheet to allow for partial distributions assuming there is an estate tax (see 
attachment five  for a format to do this). Alternatively, if assets cannot be sold because 
there is a court construction, assets are non divisible, grantor intent for an in kind 
distribution, or family says, “Do not sell assets,” consider investment hedging techniques.  
See attachment four.  Cost-benefit analysis: assets go down in value, family has monetary 
damages to complain; assets are sold, family has sentimental damages to complain. 

b) Review of expanded receipt and refunding agreement  (attachment seven) 

c) Determining income tax results on distributions of assets (see 8 below); 
and 

d) Distribution decisions impact on alternate valuation value. 

7. Investments During the Administration Period.  Pending the resolution of the 
uncertainty, these take on a different twist under fiduciary standards (attachment four). 
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a) Single stock concentrations should  be diversified or hedged, taking into 
account, but not be stultified by, potential income tax gain?  There are alternatives 
available for divesting, protecting or monetizing the stock and the likely costs of these 
alternatives.  Constraints that may be applicable based on the nature of the company 
(decedent as a controlling shareholder, or insider, or the way the stock is held). 

b) The types of fiduciary standards that must be considered vary from trust to 
trust, estate to estate, and state to state.   

c) For assets that are illiquid, difficult to value and risky, what does the 
advisor need to know to assess and manage the risk of holding the asset, and what 
alternatives may be available for disposing of this type of asset?    

8. Fiduciary Income Tax Planning. See attachment eight. 

a) Funding of a pecuniary credit shelter formula early to avoid investment 
risk and to allow appreciation. Gain on funding should be avoided by reference to section 
1022. This approach is desirable even if repeal of the repeal occurs. 

b) Reconsideration of 1041 deductions for expenses and tax exempt income 
considerations/ 

i. Allocation issues under section 267 (e). 

ii. Investments spread between taxables and tax exempts. 

c) Receipt and Refunding agreement to back out over-funding. 

d) Estimated tax payments. 

e) Consider the effect of 643(e) on distributions. 

f) Capital gains get locked at the trusts and estate level (with minor 
exceptions under 643) and, therefore, consideration as to whether assets should be 
diversified and gains locked at the estate or trust level. 

g) Avoiding the 1-2% excise tax for wholly charitable estates to private 
foundations. 

h) Equitable adjustments for allocation of low basis assets to different funds. 

9. Advising beneficiaries 

a) On income tax effects. See attachment nine. 

b) Disclaimers: will formula disclaimer work? See attachment three. 

c) A Digression: Formulas in estate planning documents.   
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i. GRATs 

ii. Sales to grantor trusts and McCord and its progeny 

iii. CLAT zero-out formulas 

iv. Formulas to divide between Marital and Non-Marital shares in 
2010. (See earlier discussion, infra) 

a) Taking retroactive reinstatement into account. 

b) Taking maximizing the basis adjustments into account 

c) All to marital with cascading disclaimers 

d) Practical advice 

10. What happens at year end (or October 1 for a decedent dying January 1),   if there 
is no “repeal of the repeal”: 

a) Distributions to be made? 

b) What would a corporate fiduciary do at the end of the year?   

c) Special fee for this period? 












































































































































































