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Ethical Considerations in Acting as an Executor or Trustee or Representing an 

Executor or Trustee: Do You Really Want to Do This? 

 
I. Introduction

1
 

A. The role of a lawyer advising executors and trustees, or serving as executors and 

trustees, seems to sit at the heart of some of the most fulfilling aspects of client 

relationships. 

B. However, this service also sits at the heart of some of the most challenging ethical 

issues that can confront lawyers.  In particular, lawyers advising fiduciaries or 

serving as fiduciaries regularly face the following challenges: 

1. Competence.  The first consideration of a lawyer in deciding on whether 

to become a fiduciary for a client or to represent a fiduciary is to decide 

whether he or she is sufficiently competent to assume that representation. 

2. Conflicts of Interest.  Such lawyers must regularly navigate numerous 

relationships, including relationships between co-fiduciaries, fiduciaries 

who are also beneficiaries, multiple beneficiaries, and multiple family 

members.  The lawyer must tread carefully in order to avoid any conflict 

of interest or allegation of such a conflict. 

3. Communication, Privilege, and Confidentiality.  These lawyers must also 

carefully manage communications with various parties, including the 

decedent, fiduciaries, beneficiaries, and creditors. 

4. Compensation.  As fiduciary or as advisor, the lawyer is entitled to 

compensation for his or her services.  However, the structure of that 

compensation is subject to various ethical and legal restrictions.  There are 

various options available for such compensation, and yet the attorney must 

also be aware of the various issues related to how that compensation can 

be structured. 

5. Gifts. Often in acting as the lawyer for a client or in being named as an 

executor or trustee of an estate or representing an estate or trust, the 

                                                 
1
 These materials were first presented at the 2015 Heckerling Institute and are used with 

its permission.  They are are also based in part on an update of “Don’t End Up as Road Kill: 

Surviving the Ethical Challenges Posed by Transfers Among Family Members,” presented at the 

2013 Heckerling Institute by the author, and “What You Do Not Know Can Hurt You: Issues 

Confronting Professional Fiduciaries, Ethical Concerns for Trust Officers,” presented by Thomas 

E. Spahn of McGuireWoods LLP, at the Fiduciary Advisory Services Group and the Fiduciary 

Education Center, Chicago Illinois, on October 7, 2014.  The author acknowledges the superb 

help of his colleague, Stephen W. Murphy, in preparing these materials. 
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lawyer becomes friends with the client and the client seeks to make gifts 

to the lawyer.  Such gifts can run afoul of the ethical rules. 

C. Meanwhile, the stakes are high.  As discussed throughout this paper, violating 

these ethical procedures, or even engaging in conduct that could be called into 

question, can result in numerous consequences. 

1. Lawyer Discipline. 

a. While figures on disciplinary complaints against estate planners on 

a national basis are unavailable, the American Bar Association 

each year publishes a Survey on Lawyer Discipline, which covers 

complaints against all lawyers.  The 2013 Survey on Lawyer 

Discipline provides the following results: 

Number of Lawyers with Active License 1,187,777 

Number of Complaints Received by Agency 43,535 

Number of Complaints Pending from Prior Years 24,133 

Number of Complaints Investigated 55,078 

Number of Complaints Closed / Dismissed After    

          Investigation 

23,402 

Number of Lawyers Charged After Probable Cause 4,268 

  

b. The Chart on Sanctions Imposed for 2013 gives the following 

results: 

Number of Lawyers Privately Sanctioned 2,034 

Number of Lawyers Publicly Sanctioned 2,600 

Number Involuntarily Disbarred 410 

Number Disbarred on Consent 271 

Number Suspended (excluding interim suspensions) 1,017 

Interim Suspensions (risk of harm or conviction) 320 

Number Publicly Reprimanded 681 

Number on Probation 311 

  

c. One immediately notes that the number of lawyers receiving 

sanctions is relatively low compared to the overall number of 

lawyers. 

d. However, one should also note the number of complaints received 

by a disciplinary agency is high.  Even a complaint against a 

lawyer can have negative consequences on that lawyer’s reputation 

and career, and can have a high financial and emotional cost.  In 

addition, one might note that there may be numerous conflicts with 

clients and other parties which do not rise to the level of a formal 

complaint, but which also can be taxing and destructive for a 

lawyer. 
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2. Removal from Representation.  Failing to follow rules related to conflicts 

of interest can result with a lawyer being precluded from engaging in 

certain representations, or being removed from such representations after 

the lawyer has invested significant time and energy. 

3. Loss of Privilege.  Failure to pay attention to rules related to 

communications with clients can also result in a loss of attorney-client 

privilege, which can expose client confidences. 

4. Denial of Compensation.  In particular, failing to follow rules related to 

conflicts of interest and compensation can result in denial of some, or all, 

of a lawyer’s compensation.  Even if successful, a long legal battle over 

legal fees can damage existing client relationships and can be emotionally 

and financially costly for the lawyer. 

D. Sources of Governing Principles.  Issues of ethics and professional responsibility 

often draw on broader principles of a lawyer’s relationship with clients and other 

individuals.  But in this case, we focus our attention on particular sources of law, 

which provide the context for a lawyer’s ethical obligations regarding 

fiduciaries—and which also provide helpful models of best practices to avoid 

conflicts with clients and other parties regarding the lawyer’s professional 

conduct. 

1. Model Rules of Professional Conduct and Commentaries.  This paper will 

use the American Bar Association’s Model Rules of Professional Conduct 

(the “Model Rules”) as the benchmark.
2
  The ethical conduct of almost all 

lawyers is governed by some version of these rules. 

a.   In examining ethical issues confronting estate planning lawyers, one 

place of inquiry for each issue will be the Model Rules and 

Comments to the Model Rules.   

b. A second basic and valuable reference for examining the ethical 

issues facing estate planning lawyers is the ACTEC Commentaries 

on the Model Rules of Professional Responsibility (the “ACTEC 

Commentaries”).
3
 

2. Court Decisions.  As discussed in more detail below, courts often also are 

asked to intervene in cases in which a fiduciary or his or her lawyer is 

alleged to have engaged in unethical conduct.  These decisions provide 

important fact patterns and benchmarks regarding particular behavior to 

avoid. 

                                                 
2
 According to the American Bar Association, to date, California is the only state that 

does not have professional conduct rules that follow the format of the ABA Model Rules.   

 
3
 American College of Trust and Estate Counsel (4th ed. 2006). 
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3. State Statutes and Guidelines.  Numerous states also provide statutory 

guidelines, or precatory guidelines from other sources, which provide 

specific guidance regarding compensation and other issues discussed in 

this outline, or which provide more general factors to consider in 

evaluating a lawyer’s conduct in this regard. 

E. This paper will examine these ethical challenges in detail, with an eye towards 

identifying the particular pitfalls confronting such lawyers, and how they can be 

identified and potentially avoided.  Paying close attention to these guidelines of 

ethics and professional responsibility can assist the lawyer in advising trustees 

and executors, avoiding potential disputes, and managing relationships with 

clients, beneficiaries, and other interested individuals. 

F. Some lawyers may be tempted to avoid some of the procedural safeguards and 

disclosure requirements provided in ethical and other rules, particularly in a 

situation in which the lawyer has a longstanding relationship with one or some of 

the members of a given family or set of individuals.  However, as this paper 

shows, lawyers are well advised to carefully follow these rules, even if such 

actions may cause some awkward moments.  A small investment of this time and 

energy may avoid a larger dispute and adverse consequences later on. 

II. Competence 

A. Basic Considerations 

1. Every lawyer, no matter what type of matter in which he or she is 

representing a client, must provide competent representation. 

2. Inadequate or incompetent representation of a client (or clients) potentially 

exposes a lawyer to more than simply a malpractice complaint.  It can also 

result in sanctions imposed by the lawyer’s state bar.  Representation of 

multiple family members in an estate planning transaction increases the 

likelihood that a malpractice claim or complaint with a state bar will be 

made, if only because such representations are more likely to result in at 

least one dissatisfied client, especially when the transaction does play out 

as every family member thought that it would. 

B. Model Rule 1.1 

1. Model Rule 1.1 relates to the competence of counsel and states as follows:   

A lawyer shall provide competent representation to a client.  Competent 

representation requires the legal knowledge, skill, thoroughness and 

preparation reasonably necessary for the representation.”  

2. This rule is of particular importance to estate planning practitioners, 

whose practices often involve many different areas of the law including 

trust and estate administration, tax law, corporate law, partnership law, 
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insurance law, employee benefits, elder law, investment real estate law, 

and litigation.  The administration of an estate or trust can involve many 

different areas of law such as state laws on the administration of a trust or 

estate, federal and state income and estate taxation, litigation in the event 

of a dispute, partnership law, corporate law, and real estate law. 

Importantly, Comment 1 to Model Rule 1.1 authorizes a lawyer to obtain 

the requisite knowledge and skill in a particular matter through preparation 

and study if the lawyer lacks the necessary knowledge and skill.  Of 

course, this does not address whether the lawyer may charge the client for 

the necessary study and preparation. 

C. ACTEC Commentary—Model Rule 1.1 

1. The ACTEC Commentary notes and lists several areas with respect to a 

lawyer’s competence to represent a client in a particular matter.  Given the 

complexity of some estate planning with respect to intra-family transfers, 

competency is a critical consideration.   

a. Meeting the needs of the client.   

(i)   One important question is whether the lawyer must have a 

thorough understanding of all the different rules that might 

affect a transaction in order to have the necessary 

competence to represent one or more clients in a particular 

transaction. 

(ii)   The ACTEC Commentary also suggests that the needs of a 

particular client may be met through additional research 

and study when a lawyer represents the client and initially 

lacks the skill or knowledge required to meet those needs. 

(iii)   The needs of the client may also be met by involving 

another lawyer or professional with the requisite skill or 

knowledge.  In order to maintain confidentiality, another 

lawyer should only be consulted on an anonymous basis, or 

on a confidential basis with the consent of the client. 

b.  The lawyer should be upfront with the client about his or her level 

of expertise. 

2. A mistake in judgment does not necessarily indicate a lack of competence.  

According to the ACTEC Commentary, a mistake in judgment does not 

necessarily indicate a lack of competence.  The Commentary notes that a 

lawyer might not precisely assess the tax or substantive law consequences 

for a particular transaction for a variety of reasons.  These include unclear 

facts, disputed facts, or the unsettled state of the law.  The complexity of a 

transaction or its unusual nature or its novelty may prevent a competent 

lawyer from accurately assessing the treatment of a particular transaction 
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for tax or substantive law purposes.  Of course, clients may disagree with 

this, especially with the advantage of hindsight. 

3. Importance of Facts.  Clients need to provide their lawyers with accurate 

facts.  A failure to do so can cause bad advice to be given.  The ACTEC 

Commentary indicates that a lawyer may rely upon information provided 

by a client unless the circumstances indicate that the information should 

be verified. 

D. Cases on Competence 

1. In Lewis v. State Bar of California,
4
 a lawyer in sole practice was hired by 

the husband, who was a state prison inmate, to handle the estate of the 

husband’s deceased wife.  The lawyer had no experience in probate 

administration.  The lawyer was appointed as administrator of the 

deceased wife’s estate.  Although the lawyer engaged an experienced 

lawyer to prepare the petition to open the estate, the lawyer did not consult 

the experienced lawyer thereafter.  The lawyer sold securities belonging to 

the estate, but did not place the proceeds in a separate account.  He also 

borrowed from the funds of the estate.  In the disciplinary action brought 

by the State Bar, the California Supreme Court suspended the lawyer’s 

license for thirty days, but then stayed the suspension and placed the 

lawyer on probation for one year. 

2. In Layton v. State Bar of California,
5
 a lawyer was counsel to a decedent 

prior to her death and prepared her estate plan.  After decedent’s death, the 

lawyer was named as executor and issued letters of administration.  The 

estate included a house which the lawyer failed to have appraised either 

for purposes of selling or renting the house.  The lawyer failed to maintain 

insurance on the house or to pay the utility bills.  The will provided that all 

tangible personal property passed to decedent’s daughter with the 

remainder passing to a trust of which the lawyer was trustee.  The lawyer 

failed to establish a trust account and gave money to the decedent’s 

daughter without the approval of the court.  The lawyer failed to close the 

estate.  As a result, the lawyer was suspended for unreasonable delays in 

closing the estate and failing to perform legal services to the estate 

competently. 

  

                                                 
4
 23 Cal.3d 683 (1981). 

 
5
 50 Cal.3d 889 (1990).   
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III. Conflicts 

A. Defining the Client and the Representation 

1. A lawyer acting as fiduciary, or advising a fiduciary, acts in a particular 

capacity.  That lawyer may be acting in the capacity as executor, or the 

capacity as trustee.  Or the lawyer may be acting on behalf of a given 

individual, fiduciary, or set of individuals.   

2. Defining this relationship, and defining it early in the relationship, is 

perhaps one of the key steps a lawyer should take. 

3. Ambiguity of Representation.  Such ambiguous representation might be 

particularly common in the context of estate and trust administration. 

a. The lack of formal adversarial proceedings, and the lack of judicial 

oversight, might exacerbate this issue. 

b. One also notes that because the Uniform Trust Code and other 

movements in state law allow more administration matters, 

including the modification of trusts, to occur without formal 

oversight, individuals and lawyers might feel more tempted to 

address these without the formality of defining the relationship or 

retaining additional counsel. 

c. Nonjudicial Settlement Agreements. 

(i) The Uniform Trust Code provides that nonjudicial 

settlement agreements may be entered into between 

“interested persons” (that is, the persons whose consent 

would be required in order to achieve a binding settlement 

agreement were the agreement approved by the court).
6
  

These agreements can involve a number of issues, 

including interpretation of a trust, and direction of a trustee 

to perform a particular act.
7
  If the parties proceeded to 

court, then it may become apparent of the need to retain 

separate counsel or to enter into an agreement regarding 

joint representation. 

(ii) Some states have expressly broadened the matters that may 

be addressed by a nonjudicial settlement agreement.  For 

example, Pennsylvania law expressly provides that a 

                                                 
6
 Unif. Tr. Code § 111. 

 
7
 Unif. Tr. Code § 11(d)(3).   
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nonjudicial settlement agreement may address the 

“modification or termination of a trust.”
8
 

d. Decanting.  Decanting is another process that can have significant 

impact on the rights and duties of fiduciaries and beneficiaries, and 

yet which can occur without court oversight.  In a decanting, a 

trustee of one trust can pour over the assets of that trust into a 

second trust, provided that certain statutory or common-law 

requirements have been met.  But in a decanting, the question also 

arises whose interests the lawyer is formally representing—

whether some or all of the trustees, some or all of the beneficiaries, 

and/or even the settlor. 

e. Because each of these means can occur without the formal 

oversight of the court or another third party, the parties may not be 

forced to address the question of who is being represented by the 

lawyer. 

4. There may be numerous reasons that lawyers may be tempted to leave this 

relationship as ambiguous.   

a. Precluding Future Representation.  A lawyer may be concerned 

that defining himself or herself as one person or entity’s lawyer, 

such as “Grandpa’s Lawyer,” may preclude him or her from 

representing other individuals of the family in the future. 

b. Minimizing Fees.  Lawyers may also feel pressure from clients to 

minimize attorney fees by representing multiple individuals or by 

overseeing a single transaction.  However, if the client is putting 

pressure on the lawyer for this reason, the lawyer should use this as 

an opportunity to have a frank discussion about the potential 

advantages and disadvantages of a particular client relationship, 

and to disclose and seek the appropriate waivers. 

c. Avoiding Introduction of Adversity.  The lawyer may also be 

reluctant to focus attention on his or her role, because bringing 

other lawyers into the conversation may slow the process of the 

administration of an estate or trust, or the sale of a particular asset, 

which might otherwise be seen as non-controversial. 

d. Awkward Situations.  The lawyer may be anxious about avoiding 

an awkward situation.  That is, the lawyer may be concerned that 

an otherwise harmonious situation may become awkward or 

adversarial if they begin with the caveat that they are not the 

                                                 
8
 20 Pa. C.S. § 7710.1(d)(11). 
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lawyer for the group, but are rather only lawyer for a particular 

individual. 

5. Ethical Requirements.  However, the ethics rules expressly warn trusts and 

estates lawyers about the issues that may arise if they do not precisely 

define their attorney-client relationships. 

a. Model Rule 1.7 addresses generally conflicts of interest between 

current clients.  Comment 27 advises lawyers of the following: 

[C]onflicts questions may arise in estate planning 

and estate administration.  A lawyer may be called 

upon to prepare wills for several family members, 

such as husband and wife, and, depending upon the 

circumstances, a conflict of interest may be 

present. . . .  In order to comply with conflict of 

interest rules, the lawyer should make clear the 

lawyer’s relationship to the parties involved.
9
 

b. Lawyers should note that these rules will not necessarily preclude 

them from representing additional individuals or entities.  Instead, 

the lawyer should be more mindful of the various issues that may 

arise, so the lawyer can feel comfortable moving forward without 

the risk of later challenge. 

c. For example, in one case, an Arkansas court clarified that it is not 

necessarily a conflict of interest for a lawyer to represent both the 

estate and the only devisee in the will.  The question, the Court 

noted, is simply whether the existence of this would be prejudicial 

to the other potential heirs, or would adversely affect the lawyer’s 

representation of the executor as to other potential heirs and the 

administration of the estate.  The Court noted that the lawyer’s 

position as executor does not prevent him from taking positions 

that are consistent with the positions of some individual heirs.
10

 

6. Consequences for Failure to Define Client Relationship.  There are 

numerous examples of disastrous consequences for a lawyer who failed to 

consider these issues before taking on the representation. 

a. Disqualification in Context of Administration.  In In re Estate of 

Shano, an Arizona court disqualified a lawyer from representing 

individuals involved in the probate of a holographic will.  The 

                                                 
9
 ABA Model Rule 1.7 cmt. 27. 

 
10

 Craig v. Carrigo, 12 S.W.3d 229 (Ark. 2000). 
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lawyer had initially undertaken to represent the primary 

beneficiary of a holographic will, and also a second party who was 

appointed as the special administrator of the estate.  The Court 

noted that the lawyer should be neutral, and “should not favor the 

interests of any claimant to the estate.”  The lawyer thus must be 

fair and impartial to all regarding all potential claimants and 

beneficiaries.  The lawyer who represents the fiduciary owes her 

“as a client a duty of undeviating and single allegiance.”
11

 

b. Disqualification in Context of Litigation.  Lawyers should also be 

careful to define their client relationship when undertaking 

litigation; even though certain clients’ interests may appear to align 

early in the representation, other issues may arise later in which the 

clients have adverse interests. 

(i) In a Louisiana case involving representation in a will 

contest, a lawyer was disqualified from representing all 

three beneficiaries who brought the action, because he did 

not secure the appropriate waivers.  The court noted that 

although the three beneficiaries’ interests were initially 

aligned in the will contest, they should have been able to 

exercise their independent judgment regarding decisions 

that arose throughout the case, including the terms of any 

settlement.
12

 

c. Denial of Relief to Fiduciary.  If these important procedural steps 

are not followed, then the court can also deny certain relief to a 

fiduciary, such as the validity of a court’s approval of a settlement 

of accounts, and the resulting release and peace of mind of the 

fiduciary.  In Potter v. Moran, a California court held that a 

settlement of accounts, which had been approved by a court, was 

nevertheless not binding on beneficiaries, because of a conflict of 

interest.  The lawyer’s failure to properly follow conflicts rules 

accordingly exposed the fiduciary to continuing claims of improper 

management of the trust.
13

 

7. Accordingly, the lawyer should be careful to define his or her “client” and 

client relationship.  The lawyer should do this early in the representation, 

and also throughout the representation, as additional issues arise. 
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B. Joint Representation 

1. Lawyers should be particularly mindful of openly discussing issues of 

conflicts and representation with parties, both because these issues often 

arise (as discussed above), and because it is possible for a lawyer to 

represent joint parties, provided that certain requirements have been met. 

2. Such joint representation might be particularly common in the context of 

estate and trust administration.  For example, such joint representation 

might arise in the following cases: 

a. Representing multiple executors or trustees; 

b. Representing multiple beneficiaries; 

c. Representing both the fiduciary and some or all of the beneficiaries 

regarding administration of the estate or trust; 

d. Representing both the fiduciary and some or all of the beneficiaries 

regarding the sale of a particular asset, or the division of assets 

among beneficiaries; and 

e. Representing the settlor, fiduciaries, and beneficiaries in a 

nonjudicial settlement agreement, nonjudicial modification of the 

trust, or decanting. 

3. Some commentators suggest avoiding multiple representations; in the 

event a genuine dispute arises, a lawyer may be liable for representing 

clients with conflicts of interests.
14

 

4. Other commentators suggest that joint representation is appropriate, and 

may be in the best interests of the parties.  Such joint representation can 

involve the following benefits: 

a. Cost savings; 

b. The impracticality of requiring independent representation of all 

who have potentially conflicting interests; and 

c. The possibility of losing one or more clients, unless the 

representation is actually impermissible, could have negative 

economic consequences for the lawyer.
15
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C. Ethical Rules 

1. Model Rule 1.7(a) governs the situations in which a lawyer may represent 

multiple parties.  It provides,  

(a) Except as provided in paragraph (b), a lawyer shall not 

represent a client if the representation involves a concurrent 

conflict of interest.  A concurrent conflict of interest exists 

if: 

(1) the representation of one client will be directly 

adverse to another client; or 

(2) there is a significant risk that the representation of 

one or more clients will be materially limited by the 

lawyer’s responsibilities to another client, a former 

client, or a third person or by a personal interest of 

the lawyer. 

2. While Model Rule 1.7(a) creates the presumption that the lawyer cannot 

provide common representation, this presumption can be overcome. 

Model Rule 1.7(b) permits a lawyer to represent multiple clients, despite 

the existence of a conflict of interest, in certain situations.  Model Rule 

1.7(b) provides, 

(b) Notwithstanding the existence of a concurrent conflict of 

interest under paragraph (a), a lawyer may represent a 

client if: 

(1) The lawyer reasonably believes that the lawyer will 

be able to provide competent and diligent 

representation to each affected client; 

(2) The representation is not prohibited by law;  

(3) The representation does not involve the assertion of 

a claim by one client against another client 

represented by the lawyer in the same litigation or 

other proceeding before a tribunal; and  

(4) Each affected client gives informed consent, 

confirmed in writing.  

3. Thus, in representing multiple parties in a given matter related to the 

administration of an estate or trust, the lawyer must address the following 

issues:  

a. Whether there is a concurrent conflict of interest. 



 

 

   A-13 

b. If there is a concurrent conflict of interest, whether his or her 

representation of one or more clients will be materially limited by 

the lawyer’s responsibilities to another client. 

c. If there is a concurrent conflict of interest and the representation of 

each client will not be materially limited, and the lawyer believes 

that he or she will be able to provide competent or diligent 

representation to each affected client and each affected client gives 

informed written consent. 

4. Among the factors to be used in determining whether representation of 

one client forecloses the lawyer’s ability to recommend or carry out 

appropriate courses of actions on behalf of another client are:  

a. The lawyer’s relationship with the clients involved. 

b. The functions the lawyer will perform. 

c. The likelihood of consent. 

d. The prejudice that will occur if a conflict arises.
16

 

5. To obtain informed written consent, the lawyer must describe the risks of 

multiple representation and the possible effects of representation, 

including the possible effect on the lawyer’s independent judgment.  

6. The lawyer should also consider whether information disclosed by one 

client might have to be disclosed in order to obtain consent or as part of 

the representation. The client whose confidences are to be disclosed will 

have to give consent to this disclosure.
17

 

7. ACTEC Commentaries 

a. The ACTEC Commentaries on Model Rule 1.7 apply these general 

principles and provides some guidelines in the case of the 

administration of an estate or trust: 

A lawyer may never represent opposing parties in 

the same litigation…. 

A lawyer is almost always precluded from 

representing both parties to a … matter with respect 

to which their interests directly conflict to a 
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substantial degree.  Thus a lawyer who represents 

the personal representative of a decedent’s estate (or 

the trustee of a trust) should not also represent a 

creditor in connection with a claim against the 

estate (or trust)…. 

On the other hand, if the actual or potential conflicts 

between competent, independent parties are not 

substantial, their common interests predominate, 

and it otherwise appears appropriate to do so, the 

lawyer and the parties may agree that the lawyer 

will represent them jointly subject to MRPC 1.7 or 

act as an intermediary pursuant to former MRPC 

2.2 (Intermediary).
18

 

b. In addition, the ACTEC Commentaries note that lawyers must 

monitor this potential adversity as the representation progresses: 

The lawyer must also bear this concern in mind as 

the representation progresses:  What was a tolerable 

conflict at the outset may develop into one that 

precludes the lawyer from continuing to represent 

one or more of the clients.
19

 

8. Restatement of Law Governing Lawyers 

a. The Restatement takes the same approach as the Model Rules, and 

advises that unless all affected clients consent, a lawyer may not 

represent two or more clients in a nonlitigation matter “if there is a 

substantial risk that the lawyer’s representation of one or more of 

the clients would be materially and adversely affected by the 

lawyer’s duties to one or more of the other clients.”
20

 

b. The comments to the Restatement provide additional guidance on 

this subject, and suggest some variations on the lawyer’s role that 

might be applied if clients have interests that are not identical—

such as suggesting alternative means of meeting common 

objectives and identifying legal considerations: 
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When multiple clients have generally common 

interests, the role of the lawyer is to advise on 

relevant legal considerations, suggest alternative 

ways of meeting common objectives, and draft 

instruments necessary to accomplish the desired 

results.  Multiple representations do not always 

present a conflict of interest requiring client 

consent….  For example, in representing spouses 

jointly in the purchase of property as co-owners, the 

lawyer would reasonably assume that such a 

representation does not involve a conflict of 

interest.  A conflict could be involved, however, if 

the lawyer knew that one spouse’s objectives in the 

acquisition were materially at variance with those of 

the other spouse.
21

 

D. The Lawyer as Intermediary 

1. As an alternative to joint representation, the lawyer may also consider 

serving as an “Intermediary,” which was subject to MRPC 2.2, which was 

deleted by the ABA in 2002.  Rule 2.2 provided, 

(a) A lawyer may act as intermediary between clients if: 

(1) the lawyer consults with each client concerning 

the implications of the common representation, 

including the advantages and risks involved, and the 

effect on the attorney-client privileges, and obtains 

each client’s consent to the common representation; 

(2) the lawyer reasonably believes that the matter 

can be resolved on terms compatible with the 

clients’ best interests, that each client will be able to 

make adequately informed decisions in the matter 

and that there is little risk of material prejudice to 

the interest of any of the clients if the contemplated 

resolution is unsuccessful; and 

(3) the lawyer reasonably believes that the common 

representation can be undertaken impartially and 

without improper effect on other responsibilities the 

lawyer has to any of the clients. 

(b) While acting as intermediary, the lawyer shall consult 

with each client concerning the decisions to be made and 
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the considerations relevant in making them, so that each 

client can make adequately informed decisions. 

(c) A lawyer shall withdraw as intermediary if any of the 

clients so requests, or if any of the conditions stated in 

paragraph (a) is no longer satisfied. Upon withdrawal, the 

lawyer shall not continue to represent any of the clients in 

the matter that was the subject of the intermediation 

2. Rule 2.2 was deleted from the Model Rules in 2002. 

a. The Reporter’s Explanations to the changes explains that the 

provision for a lawyer acting in “intermediation” was not well 

understood, as compared to “representation” and “mediation”. 

b. The Reporter’s Explanations further noted that this rule required 

that if any of the clients requests that the lawyer withdraw, then the 

lawyer must cease representing any client. Meanwhile, joint 

representation agreements may in some circumstances allow a 

lawyer to continue to represent one client even after joint 

representation ceases. 

3. Rule 2.2 remains in force in some states, such as Indiana, but has been 

repealed in numerous other jurisdictions, such as Louisiana and 

Washington, D.C.
22

 

4. The Reporter’s Notes to the Restatement similarly mentions the ability of 

a lawyer to act as “intermediary”.
23

  While the Model Rule has been 

repealed, a lawyer representing multiple clients may find this to be a 

useful model, if consistent with his or her ethical obligations.  For 

example, these principles of an “intermediary” might provide further 

insight into the lawyer’s role in representing multiple clients whose 

interests are not identical, discussed above, such as suggesting alternative 

means of achieving common objectives, and identifying legal issues to 

consider.
24

 

E. Joint Representation of Co-Fiduciaries. 

1. Representation of co-fiduciaries is common, but it presents its own unique 

challenges and considerations. 
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2. As a preliminary matter, multiple trustees traditionally must each stay 

informed and participate in the administration of the estate or trust.
25

  But 

because the fiduciaries must participate jointly in administration, ethical 

concerns arise regarding joint representation of these fiduciaries. 

3. Absent circumstances to the contrary, joint representation of co-fiduciaries 

generally does not present a conflict of interest.
26

 

4. The ACTEC Commentaries similarly provide, “[A] lawyer may represent 

co-fiduciaries whose interests do not conflict to an impermissible 

degree.”
27

 

5. A statement of the advantages and disadvantages of such joint 

representation should be communicated to the fiduciaries.  For example, 

fiduciaries should be informed that joint representation can be efficient 

and save time and legal fees, but also that a lawyer may not keep 

confidences between fiduciaries, and that the lawyer may not favor the 

interests of one fiduciary over another. 

6. If a conflict or dispute among co-fiduciaries were to arise, the lawyer may 

consider the guidance provided in the Restatement, discussed above, 

regarding treatment of such disputes among joint clients.  This comment 

provides that in such a case, the lawyer would not be an advocate for a 

particular side or position, but would rather identify legal considerations 

for the fiduciaries, and suggest means of meeting their common goals.
28

 

F. Duties to Beneficiaries when Lawyer Only Represents Fiduciary.  A lawyer 

representing a fiduciary should also consider the extent to which the lawyer also 

owes a duty to the beneficiaries.  Some authorities make a distinction between 

representation of the “fiduciary,” which might be characterized more easily as 

representation of the individual only, or representation of the “estate or trust,” 

which might be construed more broadly, to include beneficiaries.  Whether or not 

a given jurisdiction adopts this distinction, the more important substantive inquiry 

is the extent to which a lawyer owes any duties to beneficiaries and others, and 

what effect, if any, this duty has on his or her conduct. 
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1. No Duty Owed to Others 

a. Typically, it is thought that a lawyer owes a duty only to the 

fiduciary, and not to the beneficiaries.  This is sometimes 

characterized as the “majority view”.
29

 

b. For example, a 1994 ABA legal ethics opinion provides that a 

lawyer representing a fiduciary is subject to the same duties of 

loyalty as other lawyers, such that the fiduciary’s lawyer generally 

owes no special duty to beneficiaries. 

A lawyer who represents the fiduciary in a trust or 

estate matter is subject to the same limitations 

imposed by the Model Rules of Professional 

Conduct as are all other lawyers.  The fact that the 

fiduciary has obligations to the beneficiaries of the 

trust or estate does not in itself either expand or 

limit the lawyer’s obligations to the fiduciary client 

under the Model Rules, nor impose on the lawyer 

obligations toward the beneficiaries that the lawyer 

would not have toward other third parties.  

Specifically, the lawyer’s obligation to preserve the 

client’s confidences under Rule 1.6 is not altered by 

the circumstance that the client is a fiduciary.
30

 

c. This position has been adopted by some courts, who have 

explained that the duties of a fiduciary’s lawyer are essentially no 

different than the duties of a lawyer of any other client.
31

 

d. A 1997 legal ethics opinion from Kentucky similarly explained 

that a lawyer representing a fiduciary did not owe any duties to the 

beneficiaries.  It explained, “We reject the view that a lawyer who 

represents a fiduciary owes obligations to the beneficiaries that in 

some circumstances will override obligations otherwise owed by 

the lawyer to the fiduciary, such as the obligation of 

confidentiality.  We also reject the view that when a lawyer 

represents a fiduciary in a trust or estate matter, the client is not the 

fiduciary, but is the trust estate.”  
32
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2. Some Duty Owed to Others: Principles under the Restatement 

a. While the ABA Model Rules suggest that there is no separate duty 

of a fiduciary’s lawyer that relates to beneficiaries, the Restatement 

provides a more thorough analysis on the matter, and provides that 

the fiduciary may be liable for failure to protect the beneficiary’s 

interests in certain circumstances. 

b. In sum, the Restatement provides that a fiduciary’s lawyer may 

owe a duty to nonclients, such as beneficiaries, to whom the 

fiduciary owes a duty, if the lawyer knows that the fiduciary is 

violating its own duty, and yet does not act to stop the fiduciary. 

c. The Restatement explains that generally, a lawyer is liable to a 

nonclient when and to the extent of the following: 

(a) the lawyer’s client is a trustee, guardian, similar 

functions for the nonclient; 

(b) the lawyer knows that appropriate action by the 

lawyer is necessary with respect to a matter within 

the scope of the representation to prevent or rectify 

the breach of a fiduciary duty owed by the client to 

the nonclient, where (i) the breach is a crime or 

fraud or (ii) the lawyer has assisted or is assisting 

the breach; 

(c) the nonclient is not reasonably able to protect its 

rights; and 

(d) such a duty would not significantly impair the 

performance of the lawyer’s obligations to the 

client.
33

 

d. In a comment, the Restatement explains the following 

circumstances under which a fiduciary’s lawyer may be liable to a 

beneficiary: 

A lawyer representing a client in the client’s 

capacity as a fiduciary (as opposed to the client’s 

personal capacity) may in some circumstances be 

liable to a beneficiary for a failure to use care to 

protect the beneficiary.  The duty should be 

recognized only when the requirements of 

Subsection (4) are met and when action by the 

lawyer would not violate applicable professional 
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rules….  The duty arises from the fact that a 

fiduciary has obligations to the beneficiary that go 

beyond fair dealing at arm’s length.  A lawyer is 

usually so situated as to have special opportunity to 

observe whether the fiduciary is complying with 

those obligations.  Because fiduciaries are generally 

obliged to pursue the interests of their beneficiaries, 

the duty does not subject the lawyer to conflicting 

or inconsistent duties.  A lawyer who knowingly 

assists a client to violate the client’s fiduciary duties 

is civilly liable, as would be a nonlawyer….  

Moreover, to the extent that the lawyer has assisted 

in creating a risk of injury, it is appropriate to 

impose a preventive and corrective duty on the 

lawyer….
34

  

e. Definition of “Nonclient” 

(i) Notably, this duty extends to any “nonclient” if the 

fiduciary is acting primarily for the client.  Accordingly, 

this would presumably include, but not be limited to, the 

beneficiary of an estate or trust. 

(ii) However, the comment sets some limits on the nonclients 

who would be covered in this manner: 

The duty recognized by Subsection (4) is 

limited to lawyers representing only a 

limited category of the persons described as 

fiduciaries—trustees, executors, guardians, 

and other fiduciaries acting primarily to 

fulfill similar functions.  Fiduciary 

responsibility, imposing strict duties to 

protect specific property for the benefit of 

specific, designated persons, is the chief end 

of such relationships.
35

 

(iii) However, the comment clarifies that the scope of this duty 

is dependent on many factors, which are beyond the scope 

of the Restatement: 
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The scope of a client’s fiduciary duties is delimited 

by the law governing the relationship in question….  

Whether and when such law allows a beneficiary to 

assert derivatively the claim of a trust or other entity 

against a lawyer is beyond the scope of this 

Restatement…. Even when a relationship is 

fiduciary, not all the attendant duties are fiduciary.  

Thus, violations of duties of loyalty by a fiduciary 

are ordinarily considered breaches of fiduciary duty, 

while violations of duties of care are not.
36

 

f. Scope of Duty 

(i) Although the Restatement suggests such a duty, the 

Restatement also sets an important limit on this duty, in 

that the duty would only arise “only when the lawyer 

knows that appropriate action by the lawyer is necessary to 

prevent or mitigate a breach of the client’s fiduciary 

duty.”
37

 

(ii) The Restatement further comments that this duty “applies 

only to breaches constituting crime or fraud, as determined 

by applicable law … or those in which the lawyer has 

assisted or is assisting the fiduciary.  A lawyer assists 

fiduciary breaches, for example, by preparing documents 

needed to accomplish the fiduciary’s wrongful conduct or 

assisting the fiduciary to conceal such conduct.  On the 

other hand, a lawyer subsequently consulted by a fiduciary 

to deal with the consequences of a breach of fiduciary duty 

committed before the consultation began is under no duty 

to inform the beneficiary of the breach or otherwise to act 

to rectify it.  Such a duty would prevent a person serving as 

fiduciary from obtaining the effective assistance of counsel 

with respect to such a past breach.”
38

 

(iii) The Restatement also provides that liability would only 

arise when the beneficiary of the client’s fiduciary duty is 

not reasonably able to protect its own rights, such as a 

person who is under a disability or who does not have 
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access to the information needed to protect his or her 

rights.
39

 

(iv) A lawyer would only face liability in this scenario if the 

lawyer’s duty does not conflict with the lawyer’s other 

duties or ethical obligations: 

A lawyer owes no duty to a beneficiary if 

recognizing such duty would create 

conflicting or inconsistent duties that might 

significantly impair the lawyer’s 

performance of obligations to the lawyer’s 

client in the circumstances of the 

representation.  Such impairment might 

occur, for example, if the lawyer were 

subject to liability for assisting the fiduciary 

in an open dispute with a beneficiary or for 

assisting the fiduciary in exercise of its 

judgment that would benefit one beneficiary 

at the expense of another.  For similar 

reasons, a lawyer is not subject to liability to 

a beneficiary under Subsection (4) for 

representing the fiduciary in a dispute or 

negotiation with the beneficiary with respect 

to a matter affecting the fiduciary’s interests. 

Under Subsection (4) a lawyer is not liable 

for failing to take action that the lawyer 

reasonably believes to be forbidden by 

professional rules (see § 54(1)).  Thus, a 

lawyer is not liable for failing to disclose 

confidences when the lawyer reasonably 

believes that disclosure is forbidden.  For 

example, a lawyer is under no duty to 

disclose a prospective breach in a 

jurisdiction that allows disclosure only 

regarding a crime or fraud threatening 

imminent death or substantial bodily harm.  

However, liability could result from failing 

to attempt to prevent the breach of fiduciary 

duty through means that do not entail 

disclosure.  In any event, a lawyer’s duty 
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under this Section requires only the care set 

forth in § 52.
40

 

g. Illustrations.  The Comments provide several examples of 

situations in which the fiduciary’s lawyer would or would not be 

liable to the beneficiary: 

RESTATEMENT ILLUSTRATION 5.  Lawyer 

represents Client in Client’s capacity as trustee of an 

express trust for the benefit of Beneficiary.  Client 

tells Lawyer that Client proposes to transfer trust 

funds into Client’s own account, in circumstances that 

would constitute embezzlement.  Lawyer informs 

Client that the transfer would be criminal, but Client 

nevertheless makes the transfer, as Lawyer then 

knows.  Lawyer takes no steps to prevent or rectify 

the consequences, for example by warning 

Beneficiary or informing the court to which Client as 

trustee must make an annual accounting.  The 

jurisdiction’s professional rules do not forbid such 

disclosures….  Client likewise makes no disclosure.  

The funds are lost, to the harm of Beneficiary.  

Lawyer is subject to liability to Beneficiary under this 

Section.
41

 

RESTATEMENT ILLUSTRATION 6.  Same facts 

as in Illustration 5, except that Client asserts to 

Lawyer that the account to which Client proposes to 

transfer trust funds is the trust’s account.  Even 

though lawyer could have exercised diligence and 

thereby discovered this to be false, Lawyer does not 

do so.  Lawyer is not liable to the harmed 

Beneficiary.  Lawyer did not owe Beneficiary a duty 

to use care because Lawyer did not know (although 

further investigation would have revealed) that 

appropriate action was necessary to prevent a breach 

of fiduciary duty by Client.
42

 

RESTATEMENT ILLUSTRATION 7.  Same facts 

as in Illustration 5, except that Client proposes to 

invest trust funds in a way that would be unlawful, 
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but would not constitute a crime or fraud under 

applicable law.  Lawyer’s services are not used in 

consummating the investment.  Lawyer does nothing 

to discourage the investment.  Lawyer is not subject 

to liability to Beneficiary under this Section.
43

 

h. Accordingly, under the Restatement, a fiduciary’s lawyer must 

take additional care in advising the fiduciary regarding his or her 

duties.  If the lawyer knows that an action will be taken that will 

violate a breach of duty, the lawyer should consider whether he or 

she would face liability from the beneficiary if the lawyer does not 

take steps to prevent the action. 

3. Some Duty Owed to Others: Principles under ACTEC Commentaries. 

a. The ACTEC Commentaries to the ABA Model Rules provide 

some further analysis of the duties owed by a fiduciary’s lawyer to 

the beneficiaries of an estate or trust. 

b. The Commentaries conclude that a lawyer representing a fiduciary 

owes “few, if any, duties to the beneficiaries of the fiduciary estate 

other than the duties the lawyer owes to other third parties 

generally.”  The Commentaries continue, 

The scope of the representation of a fiduciary is an 

important factor in determining the nature and 

extent of the duties owed to the beneficiaries of the 

fiduciary estate. 

For example, a lawyer who is retained by a 

fiduciary individually may owe few, if any, duties 

to the beneficiaries of the fiduciary estate other than 

duties the lawyer owes to other third parties 

generally.  Thus, a lawyer who is retained by a 

fiduciary to advise the fiduciary regarding the 

fiduciary’s defense to an action brought against the 

fiduciary by a beneficiary may have no duties to the 

beneficiaries beyond those owed to other adverse 

parties or nonclients.  In resolving conflicts 

regarding the nature and extent of the lawyer’s 

duties, some courts have considered the source from 

which the lawyer is compensated.   

The relationship of the lawyer for a fiduciary to a 

beneficiary of the fiduciary estate and the content of 
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the lawyer’s communications regarding the 

fiduciary estate may be affected if the beneficiary is 

represented by another lawyer in connection with 

the fiduciary estate.  In particular in such a case, 

unless the beneficiary and the beneficiary’s lawyer 

consent to direct communications, the lawyer for 

the fiduciary should communicate with the lawyer 

for the beneficiary regarding matters concerning the 

fiduciary estate rather than communicating directly 

with the beneficiary…. 

However, even though a separately represented 

beneficiary and the fiduciary are adverse with 

respect to a particular matter, the fiduciary and a 

lawyer who represents the fiduciary generally 

continue to be bound by duties to the beneficiary.  

Additionally, the lawyer’s communications with the 

beneficiaries should not be made in a manner that 

might lead the beneficiaries to believe that the 

lawyer represents the beneficiaries in the matter 

except to the extent the lawyer actually does 

represent one or more of them.
44

 

c. The Commentaries further provide that the nature and extent of the 

lawyer’s duties to beneficiaries vary according to the 

circumstances, and concede that “[t]he lawyer for the fiduciary 

owes some duties to the beneficiaries of the fiduciary estate 

although he or she does not represent them.” 

d. The Commentaries continue that these duties are restrictive in 

nature, and may be characterized as simply restricting the lawyer 

from being as zealous as he may otherwise be in other settings.  

That is, these rules “prohibit the lawyer from taking advantage of 

his or her position to the disadvantage of the fiduciary estate or the 

beneficiaries.” 

e. But these duties are not only restrictive.  The Commentaries 

further provide, “In some circumstances the lawyer may be 

obligated to take affirmative action to protect the interests of the 

beneficiaries.  Some courts have characterized the beneficiaries of 

a fiduciary estate as derivative or secondary clients of the lawyer 

for the fiduciary.  The beneficiaries of a fiduciary estate are 

generally not characterized as direct clients of the lawyer for the 

fiduciary merely because the lawyer represents the fiduciary 

generally with respect to the fiduciary estate. 
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f. In sum, while the ACTEC Commentaries provide that the 

fiduciary’s lawyer owes “few, if any,” duties to the beneficiaries, it 

later expands on this principle, and refers to duties of the 

fiduciary’s lawyer that may be both “restrictive” in nature, and 

affirmative in requiring steps to protect the beneficiary’s interests. 

G. Joint Representation when Lawyer Represents Fiduciary and Beneficiary.  Under 

certain circumstances, a lawyer may also represent both a fiduciary and a 

beneficiary.  Such representation is subject to the same overall ethical 

requirements regarding joint representation, but also includes some additional 

considerations and restrictions. 

1. The ACTEC Commentaries on the Model Rules provide,  

A client who is adequately informed may waive some 

conflicts that might otherwise prevent the lawyer from 

representing another person in connection with the same or 

a related matter.  These conflicts are said to be “waivable.”  

Thus, a surviving spouse who serves as the personal 

representative of her husband’s estate may give her 

informed consent, confirmed in writing, to permit the 

lawyer who represents her as personal representative also to 

represent a child who is a beneficiary of the estate.  The 

lawyer also would need an informed consent from the child 

that is confirmed in writing before undertaking such a dual 

representation.
45

 

2. The ACTEC Commentaries do not clarify whether this representation 

would be a joint representation on the same matter, or separate 

representations on the same matter.  If it is construed as a joint 

representation, then the lawyer would also need to consider the issues of 

loyalty and communication related to joint representation. 

3. These Commentaries are consistent with ABA Model Rule 1.7 that the 

consent must be in writing.  Not all states require written consent.  It is 

nevertheless a good practice to provide for such written consent when 

appropriate. 

H. Representing a Fiduciary in Different Capacities, or Representing a Person Who 

Is Both a Fiduciary and a Beneficiary 

1. It is also common for a fiduciary to also be a beneficiary under the estate 

or trust.  Such a person may ask a lawyer to represent them in both 

capacities. 
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2. The first inquiry is to define the precise attorney-client relationships that 

are proposed.  

a. The lawyer can represent the fiduciary in his or her capacity as 

fiduciary, that is, in matters related to the administration of the 

trust or estate on behalf of the beneficiaries. 

b. The lawyer can also represent the fiduciary in his or her individual 

capacity.  Such a representation might be related to a matter which 

might pit the fiduciary against the beneficiaries, such as the 

question of the appropriate fees. 

c. Of course, the lawyer may also represent the fiduciary in his or her 

individual capacity on matters unrelated to the trust.  The ACTEC 

commentaries provide, not surprisingly, that the lawyer should be 

careful to not charge the estate or the trust for any personal 

services performed for the trustee.  But the ACTEC commentaries 

also provide that the lawyer should be sure to charge for these 

services, to avoid any misunderstanding on the part of the fiduciary 

that this was connected to the other representation or was somehow 

paid for by the estate or trust.
46

 

3. The ACTEC Commentaries provide the following summary of the 

different roles which a lawyer might play in representing a fiduciary: 

A lawyer represents the fiduciary generally (i.e., in a 

representative capacity) when the lawyer is retained to 

advise the fiduciary regarding the administration of the 

fiduciary estate or matters affecting the estate.  On the other 

hand, a lawyer represents a fiduciary individually when the 

lawyer is retained for the limited purpose of advancing the 

interests of the fiduciary and not necessarily the interests of 

the fiduciary estate or the persons beneficially interested in 

the estate.  For example, a lawyer represents a fiduciary 

individually when the lawyer, who may or may not have 

previously represented the fiduciary generally with respect 

to the fiduciary estate, is retained to negotiate with the 

beneficiaries regarding the compensation of the fiduciary or 

to defend the fiduciary against charges or threatened 

charges of maladministration of the fiduciary estate.
47
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4. The ACTEC Commentaries specifically address the situation in which a 

lawyer represents the same person who is both a fiduciary and a 

beneficiary, with possible interests that are adverse to other beneficiaries’ 

interest.  The Commentaries allow this, but warn that the lawyer should 

follow the following procedures: 

a. Advise the fiduciary of the lawyer’s duties to all beneficiaries, 

including the duty of impartiality towards the beneficiaries; in the 

words of the ACTEC Commentaries, this means that the lawyer 

“may properly counsel A with respect to her interests as 

beneficiary, but the lawyer “may not assert A’s individual rights on 

A’s behalf in a way that conflicts with A’s duties as personal 

representative”; 

b. Advise the beneficiaries of the representation of the fiduciary as 

fiduciary and individually; 

c. Indicate that the other beneficiaries may, at his or her own 

expense, also retain separate counsel; 

d. Keep separate records regarding representation of the fiduciary-as-

beneficiary; 

e. Charge the fiduciary-as-beneficiary separately for fees incurred 

through such representation; and 

f. If a conflict develops that materially impairs the lawyer’s ability to 

function on the beneficiary’s behalf in both capacities, the lawyer 

should withdraw from representing the beneficiary in one or both 

capacities.
48

 

5. Other authorities also take this approach, and have allowed lawyers to 

represent such parties against a suit for disqualification by another 

beneficiary. 

a. In Baker Manock & Jensen v. Superior Court, a law firm 

represented the decedent in drafting the will, two of the decedent’s 

four sons as co-executors of the will, and one son as beneficiary.  

The trial court disqualified the law firm, but the appellate court 

reversed.
49

 

b. The court reasoned, “The trial court concluded the law firm had a 

conflict of interest.  The court reasoned as follows:  Because it had 
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represented Lillian [decedent] in the drafting of her will, the law 

firm had a ‘duty of loyalty’ to Lillian.  Because it drafted the will, 

the law firm had a ‘duty of care’ to the beneficiaries of the will.  

Because it represented the executor, the law firm was not permitted 

to ‘represent a beneficiary of an estate in a controversy with other 

beneficiaries except in those unusual cases where each of the 

parties expressly consents in writing and the lawyer is not 

professionally hampered by the conflict problem.’”
50

 

c. But the appellate court held, “we conclude the attorney for the 

executor does not have a conflict of interest merely because he or 

she represents one beneficiary of a will in a dispute with another 

beneficiary, unless such representation presents a conflict between 

two clients of the attorney, namely, the executor and the 

represented beneficiary….”
51

 

d. The court reasoned, “[W]here the executor has a good faith belief 

that a contestant (whether a beneficiary or a stranger to the will) 

seeks to deprive the estate of assets rightfully belonging to the 

estate, it cannot be a conflict of interest for the executor’s attorney 

merely to represent the executor in the discharge of the executor’s 

duty to preserve the estate….  [I]n the case before us there is no 

divergence of the interests of George as executor and George as 

beneficiary.  Accordingly, there is no conflict of interest in 

representing both the executor and the beneficiary.”
52

 

e. Legal ethics opinions have also approved of this practice of 

representing both a fiduciary and a beneficiary under certain 

circumstances.
53

 

6. But while courts and bars may find such a representation to be 

permissible, as a practical matter, lawyers or clients may wish to avoid 

such representation, out of concern that it would create an appearance of 

impropriety. 
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I. Designating Scrivener or Estate Planning Lawyer as Fiduciary or Lawyer for 

Fiduciary 

1. One particular conflict that a lawyer might face in representation is when 

the lawyer who prepares the estate plan is named as fiduciary for the 

client. 

a. On the one hand, the drafting lawyer might seem the logical choice 

to serve as fiduciary or advise the fiduciary.  The drafting lawyer 

would have a particular familiarity with the client’s intent and 

circumstances. 

b. On the other hand, naming the drafting lawyer as fiduciary raises 

difficult questions concerning whether the client has exercised his 

or her independent judgment regarding whether the lawyer is the 

best choice as fiduciary. 

2. ABA Formal Ethics Opinion 02-426 (May 31, 2002) provides that a 

lawyer may serve as a fiduciary, provided that the lawyer satisfies his 

obligations under Model Rules 1.4(b) and 1.7(b).   

a. Model Rule 1.4(b) provides, “A lawyer shall explain a matter to 

the extent reasonably necessary to permit the client to make 

informed decisions regarding the representation.”  In the case of 

selection of a fiduciary, this requires that the lawyer must discuss 

with the client the client’s options in selecting an individual to 

serve as a fiduciary. The lawyer must provide reasonably adequate 

information to permit the client to understand the tasks to be 

performed by the fiduciaries, the desired skills in a fiduciary, the 

kinds of individuals or entities likely to serve effectively, and the 

benefits and detriments of using each, including costs.  A lawyer 

may disclose his or her own ability to serve as fiduciary, but 

cannot allow the potential self-interest interfere with the exercise 

of independent professional judgment. 

b.  Under Model Rule 1.7(b), a lawyer may serve as a fiduciary, even 

if there is a concurrent conflict of interest, provided that certain 

requirements are satisfied. 

(1) Under Model Rule 1.7(a), a concurrent conflict of interest 

exists if the representation of one client will be directly 

adverse to another client, or if “there is a significant risk 

that the representation of one or more clients will be 

materially limited by the lawyer’s responsibilities to 

another client, a former client or a third person or by a 

personal interest of the lawyer.” 
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(2) Under Model Rule 1.7(b), even if a concurrent conflict of 

interest exists, a lawyer may represent a client if certain 

requirements are met, including that the lawyer reasonably 

believes that the lawyer will be able to provide competent 

and diligent representation to each affected client, and each 

affected client gives informed consent. 

c.  Ethics Opinion 02-426 provides that in the case of a lawyer 

naming himself or herself as fiduciary, or naming his or her firm as 

counsel for the fiduciary, the Model Rules will not prohibit a 

fiduciary from appointing himself or his firm as counsel to perform 

legal work during the administration of an estate or trust, because 

the dual roles do not involve a conflict of interest.  The ethics 

opinion states that the obligations of the lawyer and his firm as 

counsel do not differ from the obligations of the lawyer as 

fiduciary.  It notes that the principal responsibility of the lawyer for 

a fiduciary is to advise the fiduciary in properly performing his or 

her fiduciary duties.  The ethics opinion takes the position that the 

lawyer for a personal representative or trustee only owes a limited 

duty of care to the legatees and creditors of an estate or to the 

beneficiaries of a trust.  In the opinion of the drafters of the ethics 

opinion, a key component of this dual representation is that the 

fees be reasonable. 

3. The ACTEC Commentary to Model Rule 1.7 expressly discusses Model 

Rule 1.7 as it applies to appointment of a scrivener as fiduciary.  The 

commentary reads, 

An individual is generally free to select and appoint 

whomever he or she wishes to a fiduciary office (e.g., 

trustee, executor, and attorney-in-fact).  None of the 

provisions of the MRPC deals explicitly with the propriety 

of a lawyer preparing for a client a will or other document 

that appoints the lawyer to a fiduciary office.  As a general 

proposition, lawyers should be permitted to assist 

adequately informed clients who wish to appoint their 

lawyers as fiduciaries.  Accordingly, a lawyer should be 

free to prepare a document that appoints the lawyer to a 

fiduciary office so long as the client is properly informed, 

the appointment does not violate the conflict of interest 

rules of MRPC 1.7, and the appointment is not the product 

of undue influence or improper solicitation by the lawyer. 

4. The designation of the lawyer as fiduciary will implicate the conflict of 

interest provisions of Model Rule 1.7 when there is a significant risk that 

the lawyer’s interest in obtaining the appointment will materially limit the 



 

 

   A-32 

lawyer’s independent professional judgment in advising the client 

concerning the choice of an executor or other fiduciary. 

5. For purposes of the ACTEC Commentary, a client is properly informed if 

the client is provided with information: 

a. Regarding the role and duties of a fiduciary; 

b. Regarding the ability of a layperson to serve as fiduciary with legal 

and other professional assistance; and  

c. The comparative costs of appointing the lawyer or another person 

or institution as fiduciary. 

d. The client should also be informed of any significant lawyer-client 

relationship that exists between the lawyer or the lawyer's firm and 

a corporate fiduciary under consideration for the appointment.  For 

example, in the recent case, Gunster, Yoakley & Stewart v. 

McAdam, a law firm was held liable for $1,043,430 in damages 

for, among other complaints by the personal representatives of an 

estate, wrongfully procuring the appointment of a corporate 

fiduciary with which it had a referral relationship and thereby 

increasing the expenses of the estate administration.
54

 

6. The ACTEC Commentary to Model Rule 1.7 also discusses the 

designation of the scrivener as the lawyer for the fiduciary. 

a. Generally, the ethical propriety of a lawyer drawing a document 

that directs the fiduciary to retain the lawyer as his or her counsel 

will involve the same issues as the appointment of the lawyer 

drafting the document as fiduciary. 

b. The distinction drawn by the ACTEC Commentaries is that while 

the appointment of a named fiduciary is generally necessary and 

desirable, designating any particular lawyer to serve as counsel to a 

fiduciary or to direct the fiduciary to retain a particular lawyer is 

usually unnecessary. 

c. Before drafting the document in which the fiduciary is directed to 

retain a lawyer or a member of the lawyer’s firm as counsel, the 

lawyer should advise the client that it is neither necessary nor 

customary to include such a direction in a will or trust.  A client 

who wishes to include such a direction in a document should be 

advised as to whether such a direction is binding on the fiduciary 

under the governing law.  In most states, such a direction is usually 
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not binding on a fiduciary who is generally free to select and retain 

counsel of his or her own choice without regard to such a direction. 

d. In State v. Gulbankian, the Wisconsin Supreme Court criticized the 

fact that “in 94 percent of the wills [they drafted] the executor was 

instructed to retain” the drafters as counsel for the fiduciary.  The 

court noted that clients frequently have questions and need 

guidance regarding their various options for service as fiduciary or 

counsel for fiduciary; but the court explained that this must be 

discussed objectively, without a suggestion by the lawyer to 

probate the estate: 

This problem must be discussed by the attorney and 

his client objectively and uninfluenced by any 

desire of the attorney to eventually probate the 

estate.  An attorney should not use a will form 

which provides for a designation of an attorney for 

the probate of the estate or executor for submission 

to the testator on the theory it is properly a part of a 

standard form of a will; no such form of suggestion 

may be used. An attorney, merely because he drafts 

a will, has no preferential claim to probate it.
55

 

7. Statutory provisions regarding service as fiduciary.  Some states have 

enacted specific statutes relating to this issue. 

a. New York State, for example, has addressed the issue of naming 

the attorney as executor by statute.
56

 

(i) This section permits a lawyer to prepare a will and be 

designated as executor provided that the testator is 

informed of the following prior to the execution of the will: 

Any person, including a lawyer, is eligible 

to serve as an executor. 

Absent an agreement to the contrary, any 

person, including a lawyer, who serves as an 

executor is entitled to receive the statutory 

commission.  

If the lawyer or an affiliated lawyer renders 

legal services in connection with the 

executor’s official duties, such lawyer or the 
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affiliated lawyer is entitled to receive 

reasonable compensation in addition to the 

statutory commission. 

(ii) The testator must give written acknowledgement of the 

disclosures required by the statute.  In addition, the 

disclosure must be witnessed by someone other than the 

designated executor.  The disclosure must be separate from 

the will, but may be annexed to the will.  The statute also 

contains a model form of the acknowledgement of 

disclosure. 

(iii) If the statute is not complied with, the statutory 

commissions to which the lawyer as executor would 

otherwise be entitled are reduced by fifty percent.   

b. As another example, California has enacted legislation to 

specifically address appointment of the client’s lawyer as 

fiduciary. 

(i) Under California law, any individual who drafts, 

transcribes, or causes to be drafted any instrument of 

transfer, is defined as a “disqualified person”, unless the 

person is related by blood, marriage or is a cohabitant, or if 

an “independent” attorney certifies that the transfer was not 

the product of fraud, menace, duress or undue influence.
57

 

(ii) If such a disqualified person is named as sole trustee, he or 

she may be removed, unless the court, based on the facts 

and circumstances, finds that “it is consistent with the 

settlor’s intent that the trustee continue to serve and that 

this intent was not the product of fraud or undue 

influence.”
58

 

(iii) Notably, the statute also prohibits a waiver of this 

provision.
59

 

(iv) In addition, and generally, a personal representative who is 

also an attorney is entitled to receive the personal 

representative’s compensation as provided by statute, but 
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does not also receive compensation for services as attorney 

for the personal representative, “unless the court 

specifically approves the right to the compensation in 

advance and finds that the arrangement  Notwithstanding 

any provision in the decedent's will, arrangement is to the 

advantage, benefit, and best interests of the decedent's 

estate.”
60

 

8. Several state ethical rules also address the propriety of the scrivener 

serving as fiduciary, and may place emphasis on slightly different ethical 

principles. 

a. For example, New Jersey ethical rules allow service, but with the 

disclosure and consultation requirements of MRPC 1.7(b)(2).
61

   

b. Similarly, South Carolina allows for such service, but subject to 

MRPC 1.8(c) regarding the prohibition on lawyers soliciting gifts 

from clients.
62

 

c. In Georgia, a Formal Advisory Opinion has addressed this.  The 

Georgia Opinion held: 

It is not ethically improper for a lawyer to be named 

executor or trustee in a will or trust he or she has 

prepared when the lawyer does not consciously 

influence the client in the decision to name him or 

her executor or trustee, so long as he or she obtains 

the client's written consent in some form or gives 

the client written notice in some form after a full 

disclosure of all the possible conflicts of interest. In 

addition, the total combined attorney's fee and 

executor or trustee fee or commission must be 

reasonable and procedures used in obtaining this fee 

should be in accord with Georgia law.
63

 

d. The Georgia opinion held that the following items needed to be 

disclosed to the client: 
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(i) All potential choices of executor or trustee, their relative 

abilities, competence, safety and integrity, and their fee 

structure; 

(ii) The nature of the representation and service that will result 

if the client wishes to name the attorney as executor or 

trustee (i.e., what the exact role of the lawyer as fiduciary 

will be, what the lawyer’s fee structure will be as a 

lawyer/fiduciary, etc.); 

(iii) The potential for the attorney executor or trustee hiring him 

or herself or his or her firm to represent the estate or trust, 

and the fee arrangement anticipated; and 

(iv) An explanation of the potential advantages to the client of 

seeking independent legal advice. 

While the lawyer’s disclosures could be made orally, the client’s 

consent or the lawyer’s notice should be in writing. 

9. Numerous cases have also considered the circumstances in which it is 

proper for a lawyer to name himself or herself as fiduciary. 

a. In re Estate of Weinstock
64

 

(i) This apparently is one of those cases which led New York 

to enact SCPA § 2307-A, which is discussed above. 

(ii) In this case, a father-son team of attorneys met with an 

elderly man, eighty-two years of age, with physical 

infirmities and waning mental acuity.  This was their first 

meeting with the decedent.  The decedent indicated that he 

no longer wished to have a bank serve as executor because 

he wanted to avoid the fee which the bank would normally 

expect to receive.  The decedent also discussed appointing 

his daughter and son-in-law. 

(iii) During the discussion, the attorneys never told the decedent 

that if there were to be two executors, each would be 

entitled to receive full commissions.  A new will was 

prepared appointing the two attorneys and the decedent’s 

accountant as executors.  The decedent never saw a draft of 

the will prior to the date on which he executed the will. 

(iv) The surrogate determined that this was overreaching by the 

father-son combination of attorneys who before the first 
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meeting with the decedent had been total strangers to him.  

The surrogate concluded that the father-son attorney team 

was guilty of practicing constructive fraud on the decedent 

which should preclude their serving as executors. 

(v) The court went out of its way to state that it did not wish to 

be understood as implying that when a testator selects the 

attorney who draws his or her will as executor any 

presumption or inference would arise from the 

circumstance that the attorney is otherwise a stranger.  It 

noted that the testator might want to insure that his estate 

would be administered by an outsider free from the 

competing interference of obsequious members of his 

family.  In this case, the evidence warranted an affirmative 

finding of impropriety and overreaching. 

b. Petty v. Privette
65

 

(i) The executor of an estate brought an action against the 

former executor and the attorney retained by the former 

executor alleging the failure to account to charitable 

beneficiaries, the failure to timely disperse funds, 

inappropriate investments, and excessive and unauthorized 

payments to the retained attorney. 

(ii) The trial court issued an opinion holding that the 

exculpatory clause in the testator’s will was void against 

public policy. 

(iii) The Court of Appeals held that an attorney serving as 

executor of an estate, having been so designated in a 

document prepared by the attorney or member of his firm, 

can be protected by an exculpatory clause in a will limiting 

the executor's liability to acts of bad faith without violating 

public policy and the attorney may benefit from a clause 

limiting its liability for ordinary negligence in the course of 

his duties as an executor when the will was drafted by 

himself or another member of his firm if the attorney 

proves that there is no overreaching, undue influence, or 

abuse of fiduciary relationship.  The case was sent back to 

the trial court to determine whether there was overreaching, 

undue influence, or abuse of fiduciary relationship. 

c. It may be permissible, therefore, for the attorney who drafts or 

advises a client regarding the estate plan to be named as fiduciary, 
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or to be named as counsel for the fiduciary.  However, attorneys 

who draft estate plans naming themselves as fiduciary, who are 

named in estate planning documents, or who advise such 

fiduciaries, should be aware of both (1) statutory and legal 

restrictions on such service, and (2) ethical concerns regarding 

such service.  It is important to address these issues early on; 

failure to abide by these requirements may lead to ethical 

complaints or uncertainty, challenge of a fiduciary’s service or a 

fiduciary’s fee, and similar complications. 

IV. Communication 

A. Introduction 

1. An executor and trustee have various duties to keep beneficiaries informed 

of the existence and other relevant information regarding the estate and 

trust. 

2. Probate is a court-supervised procedure, and proponents of a will, personal 

representatives who qualify, and trustees under a testamentary trust 

typically must send beneficiaries and heirs notice of qualification. 

3. A trust that is not under a will is typically not subject to the same reporting 

requirements.  Under the Uniform Trust Code, a trustee “shall keep the 

qualified beneficiaries of the trust reasonably informed about the 

administration of the trust and of the material facts necessary for them to 

protect their interests.”
66

 

4. While the Uniform Trust Code allows settlors to waive numerous 

provisions, Section 105 provides that it is mandatory that a trustee must 

give notice of the trust, and respond to the request of a beneficiary of an 

irrevocable trust for reports and other information reasonably related to the 

administration of the trust.
67

 

5. But in addition to these requirements to provide information to 

beneficiaries, the fiduciary must also address certain ethical concerns 

regarding communications.  Failure to carefully monitor and abide by 

these principles can lead to sanctions, loss of attorney-client privilege, and 

compromised clients, cases, and client relationships.  
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B. Communications of a Lawyer with Unrepresented Persons 

1. In the preceding section, we addressed various issues related to joint 

representation, and we stressed the importance of identifying and 

clarifying which client relationship existed.  Just as it is important for the 

lawyer to identify which individual or entity he or she represents, it is also 

important for the lawyer to pay attention to those individuals or entities 

that he does not represent and which are not represented by other counsel. 

2. In the context of an estate or trust, the lawyer for the fiduciary may find 

himself or herself frequently interacting with beneficiaries and other 

individuals who the lawyer does not represent.  In these communications, 

the lawyer should be careful to clarify who the lawyer represents. 

3. The ethical rules are clearer regarding communications with unrepresented 

parties.  Model Rule 4.3 provides: 

In dealing on behalf of a client with a person who is not 

represented by counsel, a lawyer shall not state or imply 

that the lawyer is disinterested. When the lawyer knows or 

reasonably should know that the unrepresented person 

misunderstands the lawyer’s role in the matter, the lawyer 

shall make reasonable efforts to correct the 

misunderstanding.  The lawyer shall not give legal advice 

to an unrepresented person, other than the advice to secure 

counsel, if the lawyer knows or reasonably should know 

that the interests of such a person are or have a reasonable 

possibility of being in conflict with the interests of the 

client.
68

 

4. The ACTEC Commentaries on Rule 4.3 specifically warn a lawyer to 

comply with this rule in communicating with beneficiaries of an estate. 

5. In particular, the lawyer should not suggest that the lawyer is disinterested.  

The ACTEC Commentaries further suggest certain steps the lawyer should 

take regarding beneficiaries and other unrepresented parties: 

[T]he lawyer should inform the beneficiaries of the fiduciary 

estate regarding various matters, including the fact that the 

lawyer does not represent them and that they may wish to 

obtain independent counsel.  If the lawyer knows, or 

reasonably should know, that an unrepresented beneficiary, 

or another unrepresented person, misunderstands the lawyer’s 

role in the matter, the lawyer should make reasonable efforts 

to correct the misunderstanding.  The lawyer should not 

                                                 
68

 Model Rule 4.3. 

 



 

 

   A-40 

permit the beneficiaries to believe that the lawyer is the 

lawyer for the parties interested in the matter if the lawyer is 

serving only as lawyer for the fiduciary.
69

 

6. Consequences of Failing to Abide by Rule 4.3 

a. A lawyer who fails to follow these rules risks that any actions or 

agreements taken by the beneficiary are not binding; this is 

particularly problematic because this may expose the fiduciary to 

ongoing risk regarding actions the fiduciary took, and it may also 

be raised by the court of its own initiative. 

b. Courts appear to be particularly protective of unrepresented 

individuals, and to take steps to address any inappropriate steps on 

the part of a lawyer with respect to an unrepresented individual.  

As the case law demonstrates, courts often raise this issue sua 

sponte, and even direct the clerk of the court to notify the state bar 

of this conduct.
70

  The fact that the court intervenes in this way 

seems consistent with the overall concerns of unrepresented 

parties.  Because an unrepresented party has no advocate, or may 

be confused as to who its advocate is, the court may feel obligated 

to step in and address the situation. 

c. In one case, even though the court thought the issue was 

“tangential,” it took it upon itself to address the fact that a lawyer 

had prepared a disclaimer of interest in an estate to be executed by 

a beneficiary that the lawyer knew was unrepresented and 

impaired.
71

  The court found it “clear that [the lawyer] had a duty 

under Rule 4.3 . . . to advise [the beneficiary], an unrepresented 

person, to retain counsel.” 

7. As a practical matter, although the Model Rules may not require constant 

disclosure, the lawyer should not miss any opportunity to remind the 

individual that the lawyer does not represent him or her, and that they 

should seek counsel.  For example, the lawyer might include this in a 

cover letter to any unrepresented individual, and also in the document 

itself. 

8. Lawyers may also wish to discuss with the fiduciary whether it would be 

appropriate for the estate or trust to offer to pay for the legal fees of the 

unrepresented person, particularly in reviewing a document that requires 
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the beneficiary to take an action, such as exercising the power under a 

trust or will, or disclaiming an interest.  This might remove another 

argument that the individual might later have that there was an obstacle to 

the retention of such independent counsel. 

C. Confidentiality.  One cornerstone of communications between a lawyer and a 

client is the ethical duty to maintain client confidences as confidential. 

1. Model Rule 1.6(a) broadly provides that a lawyer may not reveal 

information “relating to representation of a client”: 

A lawyer shall not reveal information relating to 

representation of a client unless the client gives informed 

consent, the disclosure is impliedly authorized in order to 

carry out the representation or the disclosure is permitted 

by paragraph (b). 

2. The Model Rules provide certain specific exceptions to this strict rule.  

Under Model Rule 1.6 (b) a lawyer may reveal information relating to the 

representation of a client to the extent the lawyer reasonably believes 

necessary: 

a. to prevent reasonably certain death or substantial bodily harm; 

b. to prevent the client from committing a crime or fraud that is 

reasonably certain to result in substantial injury to the financial 

interests or property of another and in furtherance of which the 

client has used or is using the lawyer’s services; 

c.  to prevent, mitigate or rectify substantial injury to the financial 

interests or property of another that is reasonably certain to result 

or has resulted from the client’s commission of a crime or fraud in 

furtherance of which the client has used the lawyer’s services 

d. to secure legal advice about the lawyer’s compliance with these 

Rules: 

e. to establish a claim or defense on behalf of the lawyer in a 

controversy between the lawyer and the client, to establish a 

defense to a criminal charge or civil claim against the lawyer based 

upon conduct in which the client was involved, or to respond to 

allegations in any proceeding concerning the lawyer’s 

representation of the client; or 

f. to comply with other law or a court order. 
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3. Joint Clients 

a. In the case of individual clients, the rules on confidentiality appear 

strict.  A lawyer is generally prohibited from revealing information 

relating to a client, unless certain strict exceptions are met. 

b. However, in the case of joint clients, the lawyer may actually be 

required to share such information with the other client. 

c. As discussed above regarding the potential conflicts of interest that 

may arise if a lawyer favors one joint client over another, a lawyer 

representing joint clients has a duty to treat them impartially, and 

may not keep client confidences.  Accordingly, if a lawyer receives 

relevant and significant information from one joint client that the 

disclosing client does not want shared with the other, the lawyer 

must ensure that this information is shared.  The lawyer may first 

urge the disclosing client to share the information himself or 

herself. 

d. But if the disclosing party does not do so, the lawyer is in a 

difficult situation.  The ACTEC Commentaries advise that the 

lawyer consider “his or her duties of impartiality and loyalty to the 

clients; any express or implied agreement among the lawyer and 

the joint clients that information communicated by either client to 

the lawyer or otherwise obtained by the lawyer regarding the 

subject of the representation would be shared with the other client; 

the reasonable expectations of the clients; and the nature of the 

confidence and the harm that may result if the confidence is, or is 

not, disclosed.” 

4. Confidentiality and Privilege Among Joint Clients 

a. In the previous section, we discussed the importance of defining 

the client and the attorney-client relationship in order to clarify the 

lawyer’s ethical duties and to allow the lawyer to avoid potential 

claims of unethical conduct. 

b. But defining the representation also has important implications for 

the attorney-client privilege.  Generally, communications between 

a lawyer and his or her client are protected by the attorney-client 

privilege.  However, such communications lose the protection of 

privilege when they are shared with a third party who is not a joint 

client. 

c. As a district court in Delaware explained, “In [a joint 

representation], the co-clients and their common counsel’s 

communications are protected from disclosure to persons outside 

the joint representation.  Waiver of the privilege requires the 
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consent of all joint clients.  A co-client, however, may unilaterally 

waive the privilege regarding its communications with the joint 

lawyer, but cannot unilaterally waive the privilege for the other 

joint clients or any communications that relate to those clients.”
72

 

d. In addition, lawyers have an ethical duty of confidentiality with 

their clients.  However, if a lawyer represents multiple clients, 

then, as discussed above, he may have a duty to disclose relevant 

and significant facts to the other client. 

e. Accordingly, lawyers for fiduciaries should be careful to define the 

scope of the representation and the clients, so that the lawyer can 

determine the scope of any duty of confidentiality, and so that the 

lawyer and client can rest assured that the attorney-client privilege 

will protect such communications and is not inadvertently waived. 

f. Identifying the Joint Representation 

(i) The first step is to determine the extent to which the lawyer 

represents the individuals at issue, and whether a joint 

representation exists.  

(ii) The Restatement addresses “co-clients,” and uses a test 

similar to the test of whether a single attorney-client 

relationship has been established: 

Whether a client-lawyer relationship exists 

between each client and the common lawyer 

is determined under § 14, specifically 

whether they have expressly or impliedly 

agreed to common representation in which 

confidential information will be shared.  A 

co-client representation can begin with a 

joint approach to a lawyer or by agreement 

after separate representations had begun.
73

 

(iii) The cases that have addressed whether a joint 

representation exists have also pointed to these indicia of 

such a relationship, including consent of the parties. 

(iv) The Third Circuit has focuses on “the parties’ intent and 

expectations” that the lawyer will be “affirmatively doing 
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legal work for both entities on a matter of common 

interest.”
74

 

(v) The First Circuit has applied a test that includes various 

factors to consider, rather than the overall principles 

articulated by the Third Circuit:   

In determining whether parties are “joint 

clients,” courts may consider multiple 

factors, including but not limited to matters 

such as payment arrangements, allocation of 

decision-making roles, requests for advice, 

attendance at meetings, frequency and 

content of correspondence, and the like.
75

 

(vi) A district court in California recited eleven factors to 

consider in undertaking this analysis: 

This analysis [of whether a joint 

representation was established] should 

include (but not necessarily be limited to): 

(1) the conduct of the two parties toward one 

another, 

(2) the terms of any contractual relationship 

(express or implied) that the two parties may 

have had, 

(3) any fiduciary or other special obligations 

that existed between them, 

(4) the communications between the two 

parties (directly or indirectly), 

(5) whether, to what extent, and with respect 

to which matters there was separate, private 

communication between either of them and 

the lawyer as to whom a ‘joint’ relationship 

allegedly existed, 

(6) if there was any such separate, private 

communication between either party and the 
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alleged joint counsel, whether the other 

party knew about it, and, if so, whether that 

party objected or sought to learn the content 

of the private communication, 

(7) the nature and legitimacy of each party’s 

expectations about its ability to access 

communications between the other party and 

the allegedly joint counsel, 

(8) whether, to what extent, and with respect 

to which matters either or both of the alleged 

joint clients communicated privately with 

other lawyers, 

(9) the extent and character of any interests 

the two alleged joint parties may have had in 

common, and the relationship between 

common interests and communications with 

the alleged joint counsel, 

(10) actual and potential conflicts of interest 

between the two parties, especially as they 

might relate to matters with respect to which 

there appeared to be some commonality of 

interest between the parties, and 

(11) if disputes arose with third parties that 

related to matters the two parties had in 

common, whether the alleged joint counsel 

represented both parties with respect to 

those disputes or whether the two parties 

were separately represented.
76

 

f. For the creation of joint representation, all of the clients must agree 

to such joint representation.  That is, the agreement or consent of 

just one client is not sufficient.
77

 

g. In sum, the stakes of a joint representation are high, in that a joint 

representation may impose a duty on the lawyer to disclose facts to 

the other client, but protects communications between the lawyer 
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and the clients through attorney-client privilege.  Meanwhile, the 

tests to determine whether a joint relationship exists are 

ambiguous, and either depend on broad, general principles, or on 

complex, multi-factor tests.  Accordingly, it is a good practice for 

the lawyer to confirm in writing that the representation will be 

joint, in order to remove all doubt regarding the scope of 

confidentiality and the protection of the attorney-client privilege. 

5. The Fiduciary Exception to the Duty of Confidentiality and the Attorney-

Client Privilege 

a. As discussed above, some uncertainty exists regarding the duty 

that a fiduciary’s lawyer owes to beneficiaries and other third 

parties on whose behalf the fiduciary is acting.  In the preceding 

section, we discussed the situations in which a fiduciary’s lawyer 

may be liable for breaches of fiduciary duty, and in which a 

fiduciary’s lawyer may be required to restrict his advocacy of the 

fiduciary, or to affirmatively act, to protect the beneficiary’s 

interests. 

b. Any such duty may also impact the fiduciary’s lawyer’s duty of 

confidentiality, in that the lawyer for the fiduciary may be required 

to disclose relevant and significant facts to the beneficiary, and the 

protection of the attorney-client privilege, in that communications 

between the lawyer and the fiduciary may be discoverable by 

beneficiaries.  A minority of jurisdictions have adopted this 

exception to the duty of confidentiality and the attorney-client 

privilege, in what is commonly known as the “fiduciary 

exception.” 

c. While this fiduciary exception exists in some states, it has been 

rejected in others. 

d. There are two rationales for the fiduciary exception.  First, if a 

fiduciary’s lawyer owes a duty to beneficiaries, then these 

beneficiaries are also clients of the lawyer, although these clients 

may be “derivative” or “secondary”. 

e. As discussed above, the majority view provides that a fiduciary’s 

lawyer owes no special duty to the beneficiaries.  Under this view, 

a fiduciary’s lawyer who receives confidences from the fiduciary is 

affirmatively prohibited by the ethical rules from disclosing that 

information to the beneficiaries. 

f. Second, because the trust has paid the cost of lawyers’ fees for 

obtaining the advice, the trustee is the client and not the 

beneficiary. 
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g. The fiduciary’s retention of the lawyer to represent the fiduciary 

generally in the administration of the fiduciary estate may 

implicitly authorize the lawyer to make disclosures in order to 

protect the interests of the beneficiaries.  In addition, the lawyer’s 

duties to the court may require the lawyer for a court-appointed 

fiduciary to disclose to the court certain acts and misconduct 

committed by the fiduciary. 

h. As discussed above, the authorities are divided on the issue of the 

attorney-client privilege in the context of a fiduciary and 

beneficiary.  The Uniform Trust Code expressly avoided this issue.  

As the Commentary explains, 

The drafters of this code decided to leave open for 

further consideration by the courts the extent to 

which a trustee may claim lawyer-client privilege 

against a beneficiary seeking discovery of attorney-

client communications between the trustee and the 

trustee’s lawyer.  The courts are split because of the 

important values that are in contention on the 

question. 

i. Some states have codified the attorney-client privilege with respect 

to fiduciaries.  For example, in September 2014, the New 

Hampshire legislature passed Senate Bill 289 which confirms that 

if the lawyer’s client is an executor, trustee, trust adviser, or trust 

protector of an estate or trust that is governed by New Hampshire 

law, the attorney-client privilege applies to communications 

between the lawyer and the fiduciary client.
78

 A successor 

fiduciary does not become the attorney’s client solely by reason of 

succeeding the prior fiduciary with whom the lawyer had an 

attorney-client relationship. However, a fiduciary and the 

fiduciary’s successor may agree to share communications relating 

to matters involving the estate or trust, and this sharing does not 

waive the attorney-client privilege between the original fiduciary 

and his or her lawyer.
 79
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6. Riggs National Bank of Washington, D.C. v. Zimmer
80

   

a. One of the leading cases in this area addressed a situation in which 

the beneficiaries of a trust brought an action against the trustee for 

breach of fiduciary duty, and sought to compel the trustee to 

produce a legal memorandum related to the administration of the 

trust.
81

 

b. The Delaware Chancery Court looked to English case law on the 

issue, and compelled the production of the document based on two 

grounds. 

c. First, the court reasoned that because the trustees had an obligation 

to act in the beneficiaries’ best interests, the trustees had obtained 

the legal advice as the “mere representative” of the beneficiaries.  

The beneficiaries were therefore the “real clients” of the 

fiduciary’s lawyer, and therefore the attorney-client privilege 

belonged to the beneficiaries, not the fiduciary.
82

  The court also 

noted that there was no indication that the representation of the 

trustee was in any capacity other than as fiduciary on behalf of the 

trust; that is, there was no pending litigation that might suggest that 

the trustee had secured the legal advice in an individual capacity, 

rather than in a fiduciary capacity.  In addition, the court found it 

to be a “significant factor” that the lawyer was paid from the trust.  

The court therefore reasoned that the legal advice was not procured 

at the trustee’s “own expense and for its own protection,” but was 

rather secured on behalf of the trust and the beneficiaries.
83

 

d. Second, the court reasoned that the trustees’ fiduciary duty to 

furnish the beneficiaries with information, as a matter of public 

policy favoring full disclosure to beneficiaries, outweighed the 

rationale in favor of the attorney-client privilege, namely, the 

trustee’s confidence in privacy of communications with the 

lawyer.
84
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7. United States v. Jicarilla Apache Nation
85

 

a. In this case, the U.S. Supreme Court considered whether the 

fiduciary exception applied to the United States as a trustee for 

certain Apache Indian lands.  In 2002, the tribe sued the United 

States as trustee in the Court of Federal Claims alleging breach of 

trust and seeking monetary damages for alleged mismanagement of 

trust assets that were administered by the Department of the 

Interior.  During alternative dispute resolution, the United States 

turned over thousands of documents, but it withheld 226 

potentially relevant documents.  The United States argued, in part, 

that the documents need not be produced because they were 

protected by the attorney-client privilege. 

b. The Court of Federal Claims held that the relationship between the 

United States and the Indian tribe was analogous to a common-law 

trust relationship.  Therefore, the court concluded that the fiduciary 

exception should apply to communications related to the 

management of the trust funds. 

c. Writing for the majority, Justice Samuel Alito began by 

acknowledging the importance of the attorney-client privilege.  

The Court’s opinion began, “The attorney-client privilege ranks 

among the oldest and most established evidentiary privileges 

known to our law.”
86

 

d. But the Court went on to “consider the bounds of the fiduciary 

exception.”  Discussing Riggs, the Court acknowledged that the 

fiduciary exception exists in American law.  However, the Court 

concluded that the relationship between the United States and the 

tribe was not analogous to a relationship of a private trustee to 

beneficiaries.  Accordingly, the fiduciary exception did not apply, 

and the documents were protected.
87

 

D. The Testamentary Exception to the Duty of Confidentiality and the Attorney-

Client Privilege 

1. The fiduciary exception should not be confused with the “testamentary 

exception,” which is an exception for communications between a client 

and a lawyer before the client’s death.  This exception is an important 

consideration for a lawyer who was involved in the drafting of a will or 
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who otherwise had communications with a decedent regarding estate 

planning, and it is also an important consideration for a fiduciary and a 

lawyer when addressing such issues for a decedent’s estate or trust. 

2. There also exists an exception to the duty of confidentiality and the 

attorney-client privilege for communications between a client and a 

lawyer, if disclosure after the client’s death would help further the client’s 

testamentary intent.
88

  The comment to the Restatement explains, “[t]he 

exception … is sometimes justified on the ground that the decedent would 

have wished full disclosure to facilitate carrying out the client’s 

intentions.”
89

 

3. The ethics rules would allow the lawyer to disclose the information 

without risk of an ethics violation.  The exception to the attorney-client 

privilege would allow a third party to seek access to the communications if 

that third party would require those to determine the decedent’s intent. 

4. Notably, the comments to the Restatement also provide that this exception 

applies even if the personal representative of the decedent client’s estate 

refuses to waive the privilege.
90

 

5. The ACTEC Commentaries take a more limited approach to this exception 

to the duty of confidentiality and the attorney-client privilege, and suggest 

that disclosure of such facts is appropriate if the client’s personal 

representative consents, or if the decedent “had expressly or impliedly 

authorized disclosure.”  But the commentaries provide that a lawyer is 

“impliedly” authorized to disclose such information when such disclosure 

“would promote the client’s estate plan, forestall litigation, preserve 

assets, and further family understanding of the decedent’s intention.  

Disclosures should ordinarily be limited to information that the lawyer 

would be required to reveal as a witness.”
91

 

6. In Gast, the Indiana Court of Appeals articulated this exception narrowly, 

to only cover discussions between the decedent and the decedent’s lawyer 

who drafted the will, and only in the face of litigation regarding the 

testator’s intent.  In concluding that the exception did not extend to a 

client’s communications with another lawyer, who did not draft the will, 

the court recited the privilege thus: 
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Stated succinctly, the “testamentary exception” is as 

follows:  “[C]ommunications by a client to the attorney 

who drafted his or her will, concerning the will and 

transactions leading to its execution, generally are not, after 

the client’s death, protected as privileged communications 

in a suit between the testator’s heirs, devisees, or other 

parties who claim under him or her.”
92

 

7. In McDonnell, the Connecticut court also concluded that for the exception 

to apply, the decedent must have actually executed the will in question.
93

 

8. And in Curato, the Rhode Island court held that the exception only applied 

in the context of a challenge to the decedent’s will, and did not apply in 

the case of a third party’s suit to challenge a gift by the decedent that was 

outside the will.
94

 

9. The application of this exception depends on the facts and circumstances 

of the case.  Numerous ethical opinions address the issue of the duty of 

confidentiality,
95

 and court cases provide further analysis of the 

applicability of this exception to the attorney-client privilege.
96

  Before a 

lawyer releases such information, or before a fiduciary or fiduciary’s 

lawyer considers whether a fiduciary should consent to the release of such 

information, such principles should be reviewed carefully.  This will 

ensure that the lawyer does not violate the duty of confidentiality, and will 

also ensure that the lawyer does not unintentionally disclose information 

that would otherwise be protected by the attorney-client privilege. 

E. Duty to Report to the IRS and Government Authorities 

1. A lawyer must be wary of the temptation to report mistakes or 

misstatements which a fiduciary-client makes to the IRS.  The duty of 
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confidentiality may restrict the lawyer’s ability to do so.  In the Botimer 

case, discussed below, the court considered in detail a lawyer’s arguments 

that disclosure to the IRS was required. 

2. In re Disciplinary Proceeding Against Botimer
97

 

a. In In re Disciplinary Proceeding Against Botimer, a lawyer 

represented various family members in various transactions.  

Following some disputes, the lawyer wrote a letter to one of the 

family member, which terminated his representation of that family 

member based on “her failure to cooperate with him, refusal to 

follow his advice and failure to pay for [his] legal services.”  The 

letter also informed her that he was informing the IRS, “that [your 

tax] returns do not contain a true record of your taxable income 

and that you neglected to report gifts made to your son.”  The 

lawyer sent the letter to the IRS that informed the agency of the 

client’s failure to correctly state her income and pay gift tax.  The 

client then brought a disciplinary action against the lawyer, 

alleging, among other charges, that the lawyer improperly shared 

this information with the IRS.
98

 

b. During the disciplinary proceedings, the lawyer argued that he was 

fulfilling a legal duty to disclose under federal law and otherwise 

was required to make this disclosure.  The court disagreed with 

each of his arguments to this effect.
99

 

c. In particular, the lawyer argued that the federal tax code created a 

duty on the part of the preparer to disclose prior false entries on 

personal tax returns of their clients.  But the court, noting also that 

the hearing officer relied on the testimony of a tax expert in finding 

no such duty to disclose, held that applicable federal law provided 

for no such duty.  The court summarized, “Under 31 C.F.R. § 

10.21, a tax preparer ‘must advise the client promptly of the fact of 

such noncompliance, error, or omission. The practitioner must 

advise the client of the consequences as provided under the Code 

and regulations of such noncompliance, error, or omission.’ 

Moreover, 31 C.F.R. § 10.51(a)(4) creates a sanctionable offense 

only when a practitioner knowingly provides false or misleading 
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information but phrases the offense in the present tense and says 

nothing about a duty of later disclosure.”
100

 

d. The court also concluded that the crime/fraud exception to the 

attorney-client privilege does not apply and permit the revelation 

of prior false information on a tax return.  This is because the 

rationale for the duty of confidentiality—“the centrality of open 

client and attorney communication to the proper functioning of our 

adversary system of justice”—only gives way with respect to 

future wrongdoing, but not prior wrongdoing.
101

 

e. The court further noted that it is true that the potential damages of 

the false information could be mitigated, but that this duty falls on 

the client, not the preparer.
102

 

f. Finally, the lawyer argued that by signing the return as a tax 

preparer, he could be later prosecuted for perjury.  But the court 

noted that perjury only applies to the knowledge known by the 

preparer at the time of filing.
103

 

g. Having rejected these proffered justifications for the lawyer’s 

disclosure to the IRS, the court concluded, “[the attorney] did not 

satisfy former RPC 1.6 when he failed to protect his client 

confidences up to the limit of applicable law, and [he] violated 

former RPC 1.6 and 1.9(b) when he divulged client confidences to 

the IRS by letter.”
104

 

3. A number of arguments might come to mind for a lawyer who learns of a 

client’s prior misstatements to the IRS.  But as Botimer illustrates, while 

many of these arguments seem initially compelling, the lawyer may still 

be prohibited from disclosing this information to the IRS, and the lawyer 

should move carefully in considering whether such a disclosure is 

permitted. 
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V. Compensation 

A. Introduction: Compensation and Criticisms of the Probate Process 

1. In 1965, Norman Dacey, who was not a lawyer, sparked a controversy 

when he published his book, How to Avoid Probate!  The book criticized 

the probate process, and claimed that it resulted in unnecessarily high fees 

deducted from estates.  He further described how to use trusts to avoid the 

probate process.  It began with a scathing attack on the probate system, 

which he called “extortionate”: 

The probate system, conceived generations ago as a device 

for protecting heirs, has now become their greatest enemy.  

Almost universally corrupt, it is essentially a form of 

private taxation levied by the legal profession upon the rest 

of the population.  All across the land, both large and small 

estates are being plundered by lawyers specializing in 

“probate practice.”
105

 

2. Various lawyers’ groups, including the American Bar Association, were 

critical of the book.  Mr. Dacey was sued by the New York County 

Lawyer’s Association for the unlawful practice of law.  Mr. Dacey won 

the suit on appeal.
106

 

3. Whatever the merits of Dacey’s claims, his arguments struck a chord.  The 

book sold 2.5 million copies, and it went through five editions.  Settlors 

and beneficiaries are particularly sensitive to the fees incurred in probate 

practice.  Accordingly, lawyers and fiduciaries must be particularly 

sensitive to the various ethical and legal restrictions regarding fees and 

compensation. 

B. Model Rules:  Fees 

1. Model Rule of Professional Conduct 1.5 governs a lawyer’s fees 

generally, and can be applied to the fees charged by a lawyer for services 

to an estate or trust. 

2. Although this section will discuss various methods of a lawyer’s fees for 

these services, MRPC 1.5 adopts a test based on the fee’s reasonableness, 

based on a number of factors.  In determining the reasonableness of a fee, 

the factors include the following: 
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a. the time and labor required, the novelty and difficulty of the 

questions involved, and the skill requisite to perform the legal 

service properly; 

b. the likelihood, if apparent to the client, that the acceptance of the 

particular employment will preclude other employment by the 

lawyer; 

c. the fee customarily charged in the locality for similar legal 

services; 

d. the amount involved and the results obtained; 

e. the time limitations imposed by the client or by the circumstances; 

f. the nature and length of the professional relationship with the 

client; 

g. the experience, reputation, and ability of the lawyer or lawyers 

performing the services; and 

h. whether the fee is fixed or contingent. 

3. The fee structure should be communicated to the client, “preferably in 

writing.” 

a. MRPC 1.5 further provides that the attorney shall communicate to 

the client “[t]he scope of the representation and the basis or rate of 

the fee and expenses for which the client will be responsible shall 

be communicated to the client.” 

b. This requirement of disclosure of fees is not required “when the 

lawyer will charge a regularly represented client on the same basis 

or rate. 

c. The rules further provide that the attorney shall also communicate 

to the client any changes in the basis or rate of the fee or expenses. 

4. The Model Rules’ adoption of a “reasonable fee” approach to fees related 

to trusts and estates is consistent with what appears to be a trend away 

from fees that are based on a single factor or a single calculation, such as a 

percentage of the probate or trust assets. 

a. The ACTEC Commentaries on MRPC 1.5 notes this trend away 

from fees based on a single factor, and notes that in recent years, 

both legislatures and courts have prohibited, seriously limited, or 
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scrutinized the use of fees based on the percentage of the value of 

the estate.
107

 

b. Despite any apparent trend towards a multi-factor test of fees based 

on “reasonableness,” states retain a number of variations on the 

fees that are permissible, and additional variations on the 

circumstances in which a court might depart from such rules. 

C. Conflicts of Interest and Disclosure of Fees.  In a previous section, we discussed 

at length the numerous pitfalls that a lawyer and fiduciary must navigate in the 

context of trust and estate administration.  Such a potential conflict is particularly 

apparent in the selection of an appropriate fee arrangement between a fiduciary or 

a fiduciary’s lawyer. 

1. Numerous fee arrangements exist, including flat fees; fees based on a 

percentage of the assets managed or held in an estate or trust; fees based 

on a percentage of the assets distributed by an estate or trust; contingency 

fees based on assets recovered or won in court; and hourly fees based on 

an hourly rate and time expended. 

2. The availability of such variations, however, presents a further ethical 

problem for the lawyer.  In negotiating a fee with the individual (or with a 

decedent before such individual’s death), the lawyer can be in an 

adversarial posture with the client.  Such agreements are therefore 

scrutinized.  It is therefore a good practice to carefully document the basis 

of such fees, consistent with MRPC 1.5 (b). 

3. The ACTEC Commentaries have recognized the fact that matters related 

to a fiduciary’s compensation are substantively different, and involve a 

fiduciary “individually” in a position adverse to the beneficiaries 

4.  Cases involving a lawyer’s fees often emphasize the initial disclosure and 

discussion with the client regarding fees.  Such cases are similar to the 

cases challenging a lawyer’s drafting of a document naming himself as 

fiduciary, and a lawyer would be well-advised to carefully document to 

the client the fees charged, available alternatives, and the basis for such 

fees. 

a. In one example, the Supreme Judicial Court of Massachusetts 

criticized a lawyer who drafted a revocable trust naming himself as 

trustee, and granted himself veto power over the naming of any 

successor trustee.  The court found these provisions “highly 

unusual,” and “solely for the benefit of the lawyer”.  There was no 

evidence that the lawyer had disclosed this potential conflict of 
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interest to the client or that the client had considered it and 

consented to such conflict.
108

 

 5. However, lawyers must be careful that in those initial discussions, they 

provide advice and recommendations that are warranted by the facts 

known, and do not make statements which could be characterized as 

misstatements. 

a. In In re Matter of Tobin, a lawyer was suspended from the practice 

of law in Massachusetts for 18 months.
109

  In that case, a lawyer 

told the client that probate of her husband’s estate was necessary, 

and later justified this by claiming that probate was required to 

secure marketable title to the decedent’s home.  The court found 

that the lawyer intentionally claimed fees for unnecessary and 

improper legal services, and charged an excessive fee, all of which 

violated his ethical duties to the client.
110

 

 

6.  But even in the case of full disclosure regarding initial fees, courts 

continue to scrutinize such fee arrangements for reasonableness, based on 

the actual work performed and the necessity of such work. 

 

a. In re Matter of Gerard,
111

 the court evaluated the reasonableness of 

a contingency fee related to the securing of certain assets.  In that 

case, a lawyer was charged with a complaint for disciplinary action 

for violations of Indiana’s Code of Professional Responsibility.  In 

1985, Ruth Randolph, aged 84 and hospitalized, retained a lawyer 

to draft her will and to recover certain certificates of deposit which 

she believed had been lost or stolen.
112

  After discussions about 

hourly versus contingency fee arrangements, Randolph chose a 

contingency fee arrangement of one-third of the assets recovered.  

After a search for the certificates, the lawyer found 23 CDs, with a 

value of almost $450,000.  The court summarized, “[the] actions in 

identifying and collecting the certificates were largely 

administrative in nature and required no specific legal skill.”
113
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The lawyer’s fee amounted to approximately $150,000.  Ruth’s 

executor filed a lawsuit to recover the fee.  As a result, the lawyer 

recalculated the fee to $28,000, and reimbursed the remainder to 

the estate.
114

  In finding that the lawyer’s fee was unethical, the 

court articulated the factors discussed above in Model Rule 1.5, 

which are also included in Indiana’s Code of Professional 

Conduct.
115

  The court found that the fee was unreasonable, 

particularly because the lawyer misrepresented the nature and 

scope of his service, and retained the fee after it was determined 

that the fee exceeded the scope of the work.  The court did not 

seem to find it relevant that the lawyer recalculated the fee and 

refunded a substantial portion after the client’s estate challenged 

the fee. 

D. Flat Fee or Percentage 

1. While it appears that the trend among states is to move away from flat fees 

or percentage fees, various states allow a flat fee or percentage for fees of 

legal services or as an executor or trustee. 

a. Some states continue to expressly allow a fiduciary to base its fee 

on a percentage of assets.  But even these statutes often include 

some factors for the court to consider in approving this 

compensation. 

b. For example, Alabama’s statute provides for a list of factors that 

the court considers in determining a “fair” fee, with a maximum of 

2.5% for all assets under management, and an additional 2.5% of 

all disbursements.  The full statute provides, 

A personal representative is entitled to reasonable 

compensation for services as may appear to the 

court to be fair considering such factors that may 

include, but are not limited to, the novelty and 

difficulty of the administrative process, the skill 

requisite to perform the service, the likelihood that 

the acceptance of the particular employment will 

preclude other employment, the fee customarily 

charged in the locality for similar services, the 

amount involved and the results obtained, the 

requirements imposed by the circumstances and 

condition of the estate, the nature and length of the 

professional relationship with the decedent, the 
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experience, reputation, diligence, and ability of the 

person performing the services, the liability, 

financial or otherwise, of the personal 

representative, or the risk and responsibility 

involved, which shall not exceed two and one-half 

percent of the value of all property received and 

under the possession and control of the personal 

representative and two and one-half percent of all 

disbursements.
116

 

c. While the statute includes an upper limit, the Supreme Court of 

Alabama has held that the court must still consider these factors in 

determining whether the fee is reasonable.
117

 

E. Contingency Fee 

1. The Model Rules allow a contingency fee for any representation, and only 

prohibit such a fee in specific situations, such as divorce or criminal 

defense.  Some state ethics opinions have further clarified whether a 

contingency fee arrangement is appropriate in the case of trust and estate 

administration; however, before entering any such arrangement, the 

lawyer should undertake a careful analysis of whether such a fee is 

permitted under local applicable rules, and what types of disclosures are 

required.
118

 

2. Contracts for flat or contingency fees appear to come under particular 

scrutiny from the court, and they must clearly specify the terms of the 

engagement and the basis of the fee.  Particularly in the absence of such an 

agreement, or if such an agreement is ambiguous, the court may set aside 

the arrangement altogether. 

a. In In re Estate of Hughes, a lawyer representing an individual in 

her capacity as a personal representative and her capacity as an 

individual entered into a contract with his client to collect a 

contingent fee of 33 1/3% of the assets she received under the 

estate, which would be “enhanced” to 40% if certain contingencies 

occurred, such as a suit to set aside the will.
119
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b. The court found the contract to be “ambiguous”, and it upheld the 

trial court’s refusal to approve the attorney’s fees pending a further 

review of the contract and relevant facts.
120

 

c. In particular, the court found problematic that the contract did not 

distinguish between the fees incurred for representing the 

individual as a fiduciary, and the fees incurred for representing the 

individual as a beneficiary.
121

 

3. However, even if the agreement for a contingent or flat fee is 

unambiguous and disclosed to the client, as noted in the above discussion 

of In re Matter of Gerard, such a contingency fee must still be reasonable 

in light of the scope and nature of the work performed. 

F. Fee Based on “Reasonableness” 

1. Despite the fact the flat fees and percentage fees are permitted by the laws 

of many states, courts have increasingly moved to an overall test of 

reasonableness, based on specific factors. 

2. This movement towards a “reasonable” fee can be explained in part by 

jurisdictions’ rejection of a flat or percentage fee.  

a. For example, in Matter of Painter’s Estate, the Colorado Court of 

Appeals noted that Colorado’s legislature had previously adopted a 

percentage method for fiduciary compensation.
122

  The court noted 

that the prior percentage-fee system “was based upon the premise 

that the amount of work required in estate administration is directly 

proportional to the value of the assets.”
123

  The court explained that 

subsequently, “The General Assembly recognized the error of this 

premise when it enacted [the Colorado Probate Code], accepting 

the reality that the duties of a personal representative and those 

employed by him, if any, vary greatly depending upon numerous 

factors, only one of which is the monetary value of the estate.”
124

 

Through this system of reasonableness, the court continued, “the 

legislature sought to simplify estate administration procedures and 
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reduce probate costs,” and adopted a test of “reasonableness”.
125

  

Under this new, more flexible test, the court should consider broad 

issues related to the administration, such as whether the estate was 

“routine” or involved complex matters related to litigation or asset 

management, and should consider various factors “including, but 

not limited to,” the following: 

(1) the time and labor required, novelty and difficulty 

of the questions involved, and skill required to 

perform the service properly; 

(2) the likelihood that other employment will be 

precluded by acceptance of the particular employment 

for which fees are sought; 

(3) the fee customarily charged in the locality for 

similar services; 

(4) the amount involved and results obtained; 

(5) time limitations upon such services as were 

rendered; and 

(6) the experience, reputation, and ability of the 

person performing the services.
126

 

b. And in In re Estate of Sonovick, the Pennsylvania court 

emphasized that a fiduciary is entitled to a fee which is “reasonable 

and just” based on the services provided, and therefore “should be 

based upon actual services rendered and not upon some arbitrary 

formula.”
127

 

c. In fact, in In re Estate of Preston, a Pennsylvania court rejected a 

lower courts’ reliance on a schedule of fees, even though this 

schedule had been adopted by the Attorney General and adopted 

by the local judge.
128

  The court concluded, “the lower courts’ use 

of the Attorney General’s schedule for calculating fees is clearly 

improper and must cease.”
129

  The court summarized that it is an 
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“egregious error” to rely on such a schedule without considering 

the reasonableness of the fee.
130

 

4. Hourly Fees.  The trend appears to be towards fees that are charged on an 

hourly basis, which then are ultimately evaluated for reasonableness.
131

  In 

light of states’ increasing scrutiny of, and criticism of, fees that are based 

on a flat amount, percentages, or contingency arrangements, fees that are 

calculated based on the time expended appear preferable.  Such a fee 

structure can be clearly communicated to the client, and is reflective of the 

work done, and can be evaluated based on reasonableness for given tasks. 

VI. Gifts to Lawyers by Clients  

A. Because of the obvious possibility of a lawyer's exercise of undue influence in 

requesting gifts, as well as the inherent conflict between the lawyer's and the 

client's interests in connection with client gifts to lawyers or their families, states 

have always imposed limitations on such arrangements.   

B. The limitations vary from rule to rule and from state to state. 

1. Model Rule 1.8(c) imposes two specific but related prohibitions.   

A lawyer shall not solicit any substantial gift from a 

client, including a testamentary gift, or prepare on behalf 

of a client an instrument giving the lawyer or a person 

related to the lawyer any substantial gift unless the lawyer 

or other recipient of the gift is related to the client.  For 

purposes of this paragraph, related persons include a 

spouse, child, grandchild, parent, grandparent or other 

relative or individual with whom the lawyer or the client 

maintains a close, familial relationship.  (Emphasis 

added). 

 

2. Comment 6 to Model Rule 1.8 explains that these prohibitions relate to 

solicitation and document preparation, not acceptance.   

A lawyer may accept a gift from a client, if the 

transaction meets general standards of fairness.  For 

example, a simple gift such as a present given at a 

holiday or as a token of appreciation is permitted.  If a 

client offers the lawyer a more substantial gift, paragraph 

(c) does not prohibit the lawyer from accepting it, 

although such a gift may be voidable by the client under 

the doctrine of undue influence, which treats client gifts 
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as presumptively fraudulent.  In any event, due to 

concerns about overreaching and imposition on clients, a 

lawyer may not suggest that a substantial gift be made to 

the lawyer or for the lawyer's benefit, except where the 

lawyer is related to the client as set forth in paragraph (c). 

 

3. Thus, lawyers may not solicit substantial gifts from clients (and may not 

prepare documents consummating those gifts), but lawyers may accept 

such gifts -- subject to general rules under which fiduciaries are presumed 

to have defrauded their clients in such circumstances.   

4. As a practical matter, this latter principle might deter lawyers from ever 

accepting such gifts absent independent representation of the client in the 

arrangement, but the Model Rule does not require such separate 

representation. 

C. The Restatement of the Law Governing Lawyers takes a different approach. 

1. In contrast to Model Rule 1.8(c), the Restatement does not prohibit 

solicitation (although a Comment mentions it)—but rather deals only with 

document preparation and acceptance.  Unlike the ABA Model Rules, the 

Restatement discusses the proportionality of gifts: 

A lawyer may not prepare any instrument effecting any gift 

from a client to the lawyer, including a testamentary gift, 

unless the lawyer is a relative or other natural object of the 

client’s generosity and the gift is not significantly 

disproportionate to those given other donees similarly 

related to the donor. . . .  A lawyer may not accept a gift 

from a client, including a testamentary gift, unless:  (a) the 

lawyer is a relative or other natural object of the client’s 

generosity; (b) the value conferred by the client and the 

benefit to the lawyer are insubstantial in amount; or (c) the 

client, before making the gift, has received independent 

advice or has been encouraged, and given a reasonable 

opportunity, to seek such advice.
132

 

 

2. In its Comments, the Restatement explains that gifts to an “institution 

designated by the lawyer” is treated as a gift to the lawyer
133

 and that a 
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lawyer may not “improperly induce the gift to the lawyer” or a 

relative.
134

 

3. In discussing the meaning of the term “substantial,” the Restatement’s 

Comment (f) to Section 127 uses examples of $100 and $1,000 in a 

rough explanation of the continuum. 

D. Throughout the country, courts often take a harsh approach toward lawyers who 

have arranged for gifts from their clients.  Three recent cases highlight this 

unforgiving approach. 

1. Attorney Grievance Comm’n v. Stein
135

  

a. Stein had practiced as a lawyer since 1961, and had never been 

sanctioned as a lawyer or received any warnings about any alleged 

misconduct during his entire practice.  Stein represented a couple 

who had been clients and friends of Stein’s father since the 1950s.  

Stein prepared a will under which he was to receive a substantial 

gift. 

b. Stein acknowledged that the gift was his suggestion, but the lower 

court found that the testator was competent and that “there was no 

indication that any improper influence or duress was brought to 

bear upon the client” by Stein.
136

  Stein suggested to the testator 

that she speak with one of Stein’s partners, but did not explain to 

the testator “the necessity of seeing an independent attorney 

outside of the firm.”
137

  Stein claimed that he was unaware of 

Maryland Rule 1.8(c)(2), which requires that the client be 

separately represented by independent counsel in connection with a 

gift to a lawyer who is not a relative.   

c. The court explained that the requirement of independent counsel 

was “express and mandatory.”
138

  As the court explained, “[t]he 

independent counsel required by the Rule must be truly 

independent—the requirement of the Rule may not be satisfied by 
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consultation with an attorney who is a partner of, shares space 

with, or is a close associate of the attorney-drafter.”
139

 

d. Although acknowledging that Stein was 69 years old and semi-

retired, and had never violated any other ethical rule since 1961, 

the court explained that “we consider a violation of Rule 1.8(c) to 

be most serious.  Respondent’s conduct undermines the public 

confidence in the legal profession in a particularly egregious 

manner.”
140

  The court indefinitely suspended Stein.   

2. In re Grevemberg
141

 

a. A lawyer drafted a will under which the lawyer and his wife 

received most of the client’s property.   

b. The court found that the testator was mentally competent when 

preparing the will, and that the lawyer “had not exercised any 

undue influence on her.”
142

  The court recognized that the lawyer 

had a “well-respected reputation and good character in the 

community,” had exhibited a “cooperative attitude toward the 

proceedings” and had enjoyed an “unblemished record in the 

practice of law for over 56 years.”
143

 

c. However, the court noted that Louisiana’s Rule 1.8 prohibits a 

lawyer from preparing any instrument of this sort.  The court 

suspended the lawyer for one year, and required attendance at 

Ethics School.   

3. Toledo Bar Ass’n v. Cook
144

   

a. A lawyer’s client suggested that his will provide a benefit to a 

nursing home owned by the lawyer.   

b. The lawyer resigned from her positions at the nursing home—

although her siblings continued to control the nursing home—and 

prepared the will that the client suggested.  When the testator died 
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and his children questioned the bequest, the nursing home 

disclaimed any interest in the client’s estate, and the lawyer 

apologized.   

c. Citing Ohio’s Rule that completely prohibits a lawyer from 

preparing any instrument under which the lawyer receives a benefit 

from a non-relative client, the court suspended the lawyer for one 

year (although it cut the suspension to six months if the lawyer 

took ethics CLE courses). 

VII. Conclusion 

A. Ultimately, a lawyer serving as fiduciary or advising a fiduciary must navigate a 

minefield of ethical and legal requirements.  These ethical and legal concerns are 

regularly confronted by lawyers from any discipline, but they appear to be of 

particular importance in the context of trust and estate administration. 

B. That is, the lawyer or fiduciary must regularly avoid the appearance of any 

conflict of interest, in the face of multiple interested parties, some of whose 

interests appear to align; must communicate effectively and efficiently with these 

various parties, while acting consistently with the fiduciary or lawyer’s duty of 

loyalty and duty of confidentiality, and without compromising the protection of 

attorney-client privilege; and must provide for a reasonable compensation, based 

on principles that may be scrutinized by the court even after appropriate 

disclosure. 

C. But if approached with the appropriate caution, these ethical and legal 

frameworks can further harmony with clients and outside parties, avoid confusion 

and challenges to fees and other actions, and promote the lawyer’s status as a 

responsible fiduciary or advocate. 
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Case Studies in the Ethical Considerations in 

Acting as an Executor or Trustee or Representing an Executor or 

Trustee 

 
These case studies are intended to provide some guidance with respect to the issues that arise 

with respect to the ethical implications to a lawyer or other estate planning professional in acting 

as an executor or trustee or in representing an executor or trustee. 

 

Case Study 1: 

 

David Ivan is a well-respected estate planning attorney.  For many years he has been 

representing the large Anderson family in their estate planning matters.  Currently he represents 

three generations of the Anderson family.  Many years ago, Ivan assisted Andrew and Abigail 

Anderson, the patriarch and the matriarch, in creating and funding an irrevocable Dynasty Trust 

for the benefit of their children, grandchildren, and more remote descendants.  Currently, 

because of some changes in the family situation, Andrew and Abigail desire to provide stricter 

standards for the distribution of income and principal.  Andrew and Abigail’s son, Abraham, is 

the trustee of the trust.   The trust is governed by the law of a state that has adopted the Uniform 

Trust Code.  Ivan suggests that the Anderson family enter into a non-judicial settlement 

agreement to allow the imposition of the stricter distribution standards.  He proposes that he send 

a letter on behalf of Andrew and Abigail as the grantors and Abraham as the trustee of the 

Dynasty Trust with the necessary consents to accomplish this to all the family members.  

Previously, Ivan has represented the children and some of the adult grandchildren of Andrew and 

Abigail in their estate planning.  Ivan’s letter does not mention any reference to the children and 

grandchildren perhaps needing separate counsel with respect to the proposed non-judicial 

settlement agreement.  Does Ivan have a conflict with respect to his engagement on behalf of 

Andrew and Abigail in the non-judicial settlement agreement?  May the conflict be waived?  

What steps should Ivan take if the conflict cannot be waived? 

 

Would it make any difference if instead of using a non-judicial settlement agreement, Ivan had 

proposed that decanting be used to decant the assets of the current Dynasty Trust to a new 

Dynasty Trust with stricter distribution standards for the descendants of Andrew and Abigail? 

 

Case Study 2: 

 

Bonnie Baker was hired by Carol Chandler to represent her in the administration of the estate of 

her uncle who had left a holographic will.  The Uncle’s will left the bulk of his substantial estate 

to Carol.  Subsequently Bonnie Baker was hired by Denise Dowd, who was also an heir of the 

uncle and a taker-in-default under the holographic will in the event that Carol predeceased her.  

In addition, Denise was appointed by the court as the special administrator of the estate.  Could 

Bonnie represent both Carol and Denise under the ethical rules?  Should Bonnie represent both 

Carol and Denise under the ethical rules? 
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Case Study 3: 

 

One day during lunch, Evelyn Elkins, a sole practitioner specializing in trust and estates, gets 

into a discussion with Fred French, a partner at a large law firm who also specializes in trust and 

estates.  For lack of a better subject to discuss, they get into a discussion of when, if ever, joint 

representation is appropriate.  Evelyn says that in the event of a genuine dispute arising between 

family members, a lawyer may be liable for representing clients with conflicts of interest.  Fred 

disagrees.  He believes that joint representation can involve benefits such as cost savings.  In 

addition, there is the impracticality of requiring independent representation of all who might 

have potentially conflicting interests.  Finally, there are the adverse economic consequences of 

possibly losing one or more clients if other lawyers are involved. 

 

Case Study 4: 

 

George Gallatin is a respected estate planning attorney who has been practicing for over 40 

years.  He has been mentoring a younger colleague in his town, Heather Henderson.  Heather has 

a situation in which she has been asked to represent four nieces and nephews in the distribution 

of assets from the estate of their aunt who recently died.  If a codicil is accepted as having been 

validly executed, then the four nieces and nephews will each receive an equal share.  However, if 

the codicil is not accepted, two of the nieces will receive more than the other two nieces and 

nephews.  George recalls a concept under which a lawyer might be able to act as an 

intermediary, even if the lawyer faces possible conflicts under Model Rule 1.7.  Is this a situation 

in which Heather could possibly represent all four nieces and nephews under the Model Rules?  

Would the concept of being an intermediary be helpful? 

 

Case Study 5: 

 

Jefferson Bank and Trust is currently acting as trustee of a perpetuities trust for the benefit of 

several generations of the Farmer family.  The trust, over the years, has been invested in stocks 

and bonds as well as in certain more “exotic” investments such as private equity and venture 

capital funds.  Certain of the venture capital fund investments have turned sour.   The 

beneficiaries sue Jefferson Bank and Trust Company for violating its duty to invest the assets 

prudently.  Jefferson Bank and Trust has been represented by its counsel, Greg George, since the 

trust was created and Greg George is representing Jefferson Bank and Trust in the litigation.  The 

beneficiaries allege that they are actually the true clients of Greg George and that no 

communications between the bank and Greg George are privileged, including any 

communications relating to the litigation strategy.  Can the beneficiaries see the communications 

between Greg George and the bank or are those privileged because the bank as trustee is the 

client and not the beneficiaries? 

 

Another issue is that the trust contains a clause requiring that if there is a dispute between the 

trustee and the beneficiaries, the dispute must be resolved not through the courts but by binding 

arbitration.  Are the beneficiaries bound by the provision in the trust instrument requiring 

binding arbitration of any dispute rather than going to court? 
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Case Study 6: 

 

Joan Jeffries is the lawyer for Kenneth Keith.  Kenneth, in turn, is trustee of an irrevocable trust 

for the benefit of Laura Land.  Kenneth tells Joan one day that he is a member of an investment 

limited liability company that shows great potential.  The track record of the limited liability 

company over the last fifteen years has averaged 20% annually.  Although Kenneth has recently 

withdrawn a certain amount from the limited liability company in order to diversify, he believes, 

as trustee, that he should invest at least 50% of the assets in the irrevocable trust for Laura in this 

investment LLC.  This trust is essentially the sole source of funds to support Laura who is in her 

70’s. Kenneth believes that, in light of increasing costs, he needs to find an appreciating 

investment that will maintain Laura pursuant to the terms of the trust.  Kenneth invests the funds 

in the investment LLC.  Two years later, it is discovered that the investment was a fraud.  At the 

time that Kenneth was considering investing the assets of Laura’s trust in the fund, Joan had 

heard rumors that state and federal regulatory agencies might be investigating the fund.  Did Joan 

owe any duty to either Kenneth or Laura with respect to informing them about what she knew 

about possible investigations of the investment fund? 

 

Case Study 7: 

 

Martha Morris had represented a decedent when she drafted the decedent’s will.  She 

subsequently represented two of the decedent’s three daughters as co-executors of the will and 

one daughter as a beneficiary.  The three daughters received unequal shares of the decedent’s 

estate.  Is there a conflict? 

 

Case Study 8: 

 

Nathaniel Morris is a partner with a small firm.  He is the sole lawyer in that firm practicing in 

trust and estates.  He is named as the executor under the wills of husband and wife.  As executor, 

when husband dies, he informs the surviving spouse that a formal probate will be necessary in 

order to secure marketable title to the house in the sole name of the surviving spouse.  The 

surviving spouse is a little surprised at this since all of the assets that the husband and wife 

owned were held in joint tenancy with right of survivorship.  The surviving spouse tells 

Nathaniel that she thought that all of the assets automatically passed to her.  Nathanial tells her 

no, instead a formal probate must be entered into in order to make sure that the title to the house 

and the other jointly held assets will pass to the surviving spouse.  He also informs the surviving 

spouse that he will not charge a fee as executor but that his attorney fees, because this is a formal 

probate, will be twice what would be charged if there was no need for formal probate.   

 

Case Study 9: 

 

The law firm of Petty & Profound represented an individual in preparing the individual’s will.  

After the individual’s death, the law firm represented two of the decedent’s four daughters who 

were named by the decedent as co-executors of the will and one daughter as a beneficiary.  The 

fourth daughter (who was also a beneficiary) brought an action for disqualification of the law 

firm because of the potential conflict in representation of decedent prior to death, the two 
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daughters as co-executors, and one daughter as a beneficiary.  Should Petty & Profound be 

disqualified?  What are the practical consequences of such a representation? 

 

Case Study 10: 

 

Paul Peterson is a lawyer who has a successful sole practice in estate planning and trust and 

estate administration.  He specializes in trust and estates.  He has a policy of having a client 

name him as executor and trustee in documents that he prepares.  In fact, in over 95% of the 

documents that Paul prepares, he is named as the executor and trustee.  Does this practice present 

a problem for Paul under either Model Rule 1.4(b) (dealing with explaining a matter to the extent 

reasonably necessary to permit a client to make an informed decision with respect to the 

representation) or Model Rule 1.7(b) (dealing with representing clients with concurrent conflicts 

of interest if the lawyer believes that he can represent each client and obtains informed consent in 

writing)?  Would it make a difference if Paul Peterson also names himself as the primary trustee 

of irrevocable trusts that he prepares for clients such as irrevocable life insurance trusts, minor’s 

exclusions trusts, or irrevocable dynasty trusts? 

 

Case Study 11: 

 

Tricia Rogers is an associate at a mid-sized law firm.  She has been assisting the partner in 

charge of the trust and estates practice for several years.  On most occasions, when Tricia 

prepares wills and trusts for clients, she is instructed to include a clause in each will and trust in 

which the executor or the trustee is instructed to retain her law firm as counsel to the fiduciary.  

Is this permissible?  What steps should the law firm take with respect to advising the clients with 

respect to the inclusion of this clause?  Is this practice preferable to the practice of a law firm or a 

lawyer naming himself or herself or itself as the executor or the trustee? 

 

Case Study 12:   

 

Sandra Sommers is a lawyer who drafts numerous documents in which she names herself as the 

executor or the trustee of documents which she is preparing for clients.  As a matter of course, 

Sandra includes in each document an exculpatory clause that states that Sandra cannot be held 

liable for any mistakes that she might have made in the drafting of the particular wills and trusts 

and in the administration of the estates and trusts.  Are such exculpatory clauses appropriate 

under the Model Rules? 

 

Case Study 13:   

 

Stuart Small is currently representing the executor in the administration of an estate in which 

there are several beneficiaries and in which the governing will and trust may be contested by 

some of the beneficiaries because of ambiguities in the documents.  Stuart is approached by two 

of the beneficiaries who are not represented by counsel and who are seeking guidance on 

whether to join the contest. These two beneficiaries have been approached by other beneficiaries 

who are planning to contest the documents asking them to join in the contest action.   Stuart, 

because he believes that the beneficiaries contesting the document do not have a valid cause of 

action, advises these two beneficiaries who are unrepresented by counsel that they should not.  In 
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fact, he tells the two beneficiaries that he does not believe that the opposing beneficiaries have a 

case at all.  As a result, the two beneficiaries decide not to join the opposing beneficiaries.  Has 

Stuart abided by the ethical rules in this situation and in particular with Model Rule 4.3 (which 

concerns dealing with unrepresented persons)? Would it make any difference if the documents 

contain strong no-contest clauses which disinherit each beneficiary who in any way challenges 

either or both the will and trust? 

 

Case Study 14: 

 

Susan Margoles passed away in 2014.  In her will, Susan Margoles left her property to her five 

nieces and nephews.  The documents were prepared by her lawyer, Tim Thomas in 2012. Under 

the documents, if a niece or nephew predeceased Susan, pursuant to the taker-in-default 

provisions, her or his share would pass to a local charity on whose board Tim Thomas sits.  One 

of the nephews approaches Tim Thomas and asks whether he has to take his share or whether he 

can have his share pass to the charity.  This nephew was well off and did not need the money that 

Susan had left him.  Tim Thomas immediately advised the nephew that he should execute a 

disclaimer.  He also advised the nephew that since eight and a half months had passed since 

Susan’s death, the disclaimer would need to be signed within the next two weeks.  The nephew 

then asked Tim Thomas to prepare the disclaimer, which he did and the nephew signed it and the 

disclaimer became effective.  Has Tim Thomas acted appropriately with respect to the nephew? 

Would it make a difference if Tim Thomas had not represented Susan in the preparation of her 

will? Would it make a difference if Tim Thomas has represented the nephew for several years? 

Would it make a difference if the nephew serves on the board of the local charity that is the 

taker-in-default? What disclosures should Tim Thomas have made to either Susan Margoles or 

the nephew with respect to his service on the board of the local charity? 

 

Case Study 15:  

 

William Walters is a lawyer who prepared a will for Miller Evans.  Miller Evans has died and 

three of his five children are now contesting the will because Miller Evans disinherited the three 

children.  The three children now come to William Walters and seek to ask him why Miller 

Evans wanted to disinherit them.  William Walters claims attorney-client privilege saying that he 

cannot discuss with the three children any communications he had with Miller Evans.  William 

Walters is not representing the estate in the administration of the estate. Instead a bank is named 

as executor and has hired separate counsel to represent it.   Is William Walters correct in his 

assertion of the attorney-client privilege or might there be an exception to the attorney-client 

privilege in this situation? 

 

Case Study 16: 

 

Lawyer, Larry Linkus, is acting as the executor of an estate.  He has a dispute with several of the 

beneficiaries of the estate over the amount and timing of distributions from the estate to those 

beneficiaries.  The delay in the distributions has arisen from the ongoing audit by the IRS and the 

failure to resolve issues involving the valuation of limited liability company issues held by the 

estate. The disputes become quite contentious.  Exasperated by the failure of the beneficiaries to 

understand the need to resolve the disputed issues with the IRS before making any further 
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distributions, Larry Linkus sends a letter to one beneficiary in which he notes that he understands 

that she failed to include income reported on the K-1 from the estate for the prior taxable year of 

the estate on her personal income tax return.  He also sends a copy of the letter to the Internal 

Revenue Service to inform the agency of the beneficiary’s failure to report the amount of her 

income.  Has Larry Linkus acted properly? 

 

Case Study 17: 

 

Haley Judd has a practice of drafting revocable trusts naming herself as trustee.  She also grants 

herself veto power over the naming of any successor trustee.  She does not disclose this potential 

conflict of interest to her clients when she drafts documents.  Moreover, in the documents she 

drafts, she provides that she would be paid a fee equal to 2% of the value of the estate or trust for 

her work as the lawyer for the estate or trust.  In addition, she inserts a provision in each 

document in which the trustee is required to hire her as the attorney for the estate.  Has she acted 

appropriately? 

 

Case Study 18: 

 

Thomas Hodges, age 84, retained lawyer, Amy Martin to draft his will.  He was also concerned 

that he had lost various certificates of deposit that had a face value of almost $1 million and 

wanted Amy Martin to help find the lost certificates of deposit.  Thomas Hodges discussed with 

Amy Martin whether he should pay an hourly fee or a contingency fee with respect to the 

recovery of the certificates of deposit.  After discussion, Thomas Hodges agreed to pay a 

contingency fee of one-third of the value of any certificate of deposit found.  After a search 

lasting two hours, Amy Martin found thirty of his certificates of deposit with a value of 

approximately $450,000.  Amy Martin charged the client $150,000 for the recovery of the 

certificates of deposit.  Was this appropriate? Would it make a difference if the search for the 

certificates of deposit had taken several months and required a great deal of work by Amy 

Martin? 

 

Case Study 19: 

 

Matt Norman is a junior partner at a large law firm in Midwestern City.   Matt Norman has been 

the primary attorney for Patricia Pomeroy for many years.  Patricia Pomeroy is worth over $200 

million.  Patricia Pomeroy has never been married and has no children.  She is quite generous 

and makes gifts to nieces and nephews and charity.  Recently, she also wanted to make gifts to 

Matt Norman.  Matt Norman has declined but Patricia Pomeroy keeps insisting that she wants to 

make gifts to Matt Norman or, at least to his children.  Unbeknownst to Matt Norman, Patricia 

Pomeroy goes to an attorney in solo practice whose office is around the corner from her house 

and engages the attorney to draft a 2503(c) trust for each of Matt Norman’s two children who are 

ages 14 and 12.  She funds the trusts initially with $14,000 each and intends to continue the 

funding of the trusts for several years to help provide for the children’s education.  What should 

Matt Norman do in this situation?  Would it make a difference if Matt Norman, in many of his 

conversations with Patricia Pomeroy, had spoken of the hardships that he and his wife would 

likely face when they had to pay the college education of their two children given the meager 

compensation that his law firm pays to junior partners? 
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Case Study 20: 

 

John Kristen is a well-respected estate planning attorney and has represented Justin Barker for 

several decades.  Justin Barker is an avid art collector and one of the reasons that he has engaged 

John Kristen as his lawyer for many years is that John Kristen is quite knowledgeable about art.  

Over the decades, John Kristen assists Justin Barker in various purchases and dispositions of 

artwork both through public auctions and private sales. In one instance, John Kristen was able to 

detect a forgery that a major auction house had declared to be authentic and saved Justin Barker 

the $10 million that Justin was about to pay to purchase the artwork through the auction house in 

a private sale.  John Kristen and Justin Barker become good friends, often traveling to auctions 

for artwork around the world.  One day, Justin Barker comes to John Kristen and tells John that 

he wants John to be his executor and trustee and administer his estate.  The administration of his 

estate will be complex because Justin Barker wants to leave some of his artwork to family 

members and some to different museums.  Justin Barker also wants some artwork to be sold at 

his death.  For artwork that he leaves to his stepchildren, Justin Barker also wants the 

stepchildren to pay the federal and state estate and inheritance taxes attributable to that artwork.  

Justin Barker also wants John Kristen to be able to select one item of artwork of his choosing 

since John Kristen has been such a good friend and counselor to him over the decades.   May 

John Kristen draft the documents in which he is to receive an item of artwork of his choosing?  

What steps should John Kristen take before drafting the documents? Would it make a difference 

if Justin Barker wanted to leave his entire estate to John Kristen? Would it make a difference if 

Justin Barker wanted John Kristen not to receive the one piece of artwork, but did want John 

Kristen to be the sole trustee of a charitable private foundation that would receive all the artwork 

and would create a museum in which the artwork could be displayed? 
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