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Presenter: Jason S. Ornduff 

 

Oh, what a world! What a world! Who would have thought a good little girl like you 

could destroy my beautiful wickedness?   

--The Wicked Witch of the West 

 

I. What Used to Be (Or, Before That House Fell) 

 

For those whose practices are geared toward – or who in their practice assume – that 

clients need estate planning primarily for estate tax avoidance and minimization purposes, the 

current inflation-adjusted federal estate, gift and generation skipping (GST) tax exemption of 

$5,340,000 spells the end of the world as we know it.  Consider - 

 

It used to be that our clients would come to us with a house of modest value, a retirement 

account of modest size, and maybe some life insurance that would be the largest asset at 

death, and we would tell them they needed estate planning to avoid estate taxes. 

We can’t do that anymore! 

 

It used to be that we could tell our clients that they needed to plan to use the exemption of 

the first person to die in order to avoid and minimize taxes. 

Because of portability, we can’t (quite) do that anymore! 

 

It used to be that, even if the client seemed below a taxable threshold at the time, we just 

knew the estate was going to grow, and we could count on having to create an “A-B 

plan” for them, and on billing them accordingly for the complex marital family trust 

allocation clause we included somewhere in the middle of the trust. 

We can’t do that anymore! 

It used to be that the client needed to come to us to get a comprehensive will (at least) 

and powers of attorney because we had those documents safely locked in our word 

processors. 
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We can’t do that anymore!  

Now all the client (or the client’s child) has to do is Google “Illinois Will” or buy 

Quicken Willmaker, or our favorite, Legal Zoom, to have a fairly standard document 

churned out for much less than we charge (with the legal disclaimer that comes with 

it). 

 

So what will motivate our clients to do estate planning, and just as importantly, motivate 

them to turn to us?  Clearly, we have to recognize taxes are no longer the driving force they used 

to be; but, in truth, even though we may have been touting the tax benefits of comprehensive 

estate planning, we all know that there are so many other important things that go into an estate 

plan that clients may not even appreciate.  Because of the estate tax exemption increase, it is time 

for us to reconsider just how we market those non-tax estate planning issues to our clients in 

order to spur them to action.  How did we get here? And, what can we do? 
 

II. The Changing Landscape of Estate Planning 

 

Toto, I've a feeling we're not in Kansas anymore.  -- Dorothy 

 

Thirteen short years ago, with the passage of the 2001 tax reform act, we faced the 

following: 

 

- Steeply rising estate tax exemptions 

- Compressed transfer tax rates 

- No state death tax credit (encouraging states to exact their own estate taxes) 

- Disconnected gift, estate, and GST taxes (with differing exemptions for each) 

 

And most challenging of all, the reality that if Congress did not act by the end of 2010 (or rather, 

the end of 2012 when all was said and done), we would be right back to a world in which a 

simple term life policy could put you over the top into the world of estate taxes. 

 

For those of us who liked doing complicated planning and filing estate tax returns, it has 

been a one-way ticket downward ever since.  Consider the following numbers: 
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Estate tax returns filed in year 

 

2012 

2011 

2010 

2009 

2008 

2007 

2006 

2005 

2004 

2003 

2002 

2001 

2000 

1999 

1998 

1997 

Total returns filed 

 

9,412* 

4,588 

15,191 

33,515 

38,354 

38,000 

49,050 

45,070 

65,039 

73,128 

99,603 

108,071 

108,322 

103,979 

97,856 

90,006 

Taxable returns 

 

3,748 

1,480 

6,711 

14,713 

17,144 

17,408 

22,798 

20,250 

31,329 

33,302 

45,018 

51,736 

52,000 

49,863 

47,475 

42,901 

 
from http://www.irs.gov/uac/SOI-Tax-Stats-Estate-Tax-Statistics-Filing-Year-Table-1 

*Affected by portability returns filed. 

 

These statistical spreadsheets also break down the estates by the types of assets held and 

the types of deductions claimed.  So, we face a dwindling number of potential clients 

(households in excess of at least 1 x the lesser of the federal estate tax exemption or the state 

estate tax exemption) who need sophisticated (and so pricey) estate tax plans. 

 

There is less work to go around. Indeed the number of Americans with needs for our 

estate tax planning services is less than 1% (perhaps only 0.2%).  Portability may cover the lack 

of planning at the first death, and, while not comprehensive (no portability for the GST 

exemption) and with the price tag of having to file an estate tax return to elect portability (hey, 

more work for us), does solve some of the problems for the unplanned client with wealth in 

excess of the exemption.  But for clients in a certain wealth range (let us say a married couple 

between $4-10 million in wealth), portability planning is a new opportunity, and a new way to 

add value to our client relationships. 

 

III. Portability 

 

Pay No Attention to That Man Behind the Curtain!  

--The Great and Powerful Oz 

 

Should we just plan to use portability for our clients?  Portability refers to the estate tax 

concept of being able to transfer (or “port”) a deceased spouse’s unused exclusion (“DSUE”) 

amount over to the surviving spouse.  Portability now gives us some new terms to add to our 

legal and tax vocabularies (which of course makes us look smart to our clients), including: 

 

Basic Exclusion Amount (“BEA”) = $5.34 million (in 2014); $5.25 million (in 2013), 

$5.12 million (in 2012); and $5 million (in 2011). 
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Deceased Spouse Unused Exclusion Amount (“DSUE” or “DSUEA) = Deceased 

spouse’s unused applicable exclusion amount at the time of the decedent’s death that can 

be ported over to the surviving spouse. 

 

Applicable Exclusion Amount = BEA + ported DSUE amount. 

 

So in theory a married couple can pass up to $10.68 million free from estate taxes without doing 

any comprehensive estate planning.  Of course, there are important limitations, such as: 

 

1. Not Available for State Death Taxes – cannot apply DSUE amount for state death tax 

purposes; so estates of married couples in Illinois in excess of $4 million still risk state death 

taxes. 
 

2. Generation Skipping Transfer (GST) Planning – Not available for planning for GST 

planning in which wealth is protected from estate taxes for multiple generations of the family. 
 

3. Compliance Requirements – Still need to file an estate tax return at the first death in 

order to elect for the surviving spouse to the have the DSUE amount available for later use (see 

above chart for increase in filed estate tax returns as a result). 

 

What to do?  It seems then that the best course of action is to have estate plan documents that 

will allow the surviving spouse to decide after the first spouse has died whether or not to elect to 

take the DSUE amount or engage in the more traditional usage of the deceased spouse’s 

exemption through the funding of sub-trusts.  How would that look? 

 

IV. Flexibility in Drafting in a Portability World (Some People Do Go Both Ways) 

 

Scarecrow: Pardon me, this way is a very nice way.  

Dorothy: Who said that?  

Scarecrow: It's pleasant down that way, too.  

Dorothy: That's funny. Wasn't he pointing the other way?  

Scarecrow: Of course, some people do go both ways. 

 

Confronted with this changed world, what should we do with our current documents and forms?  

 

 A.  The Do-Nothing Plan 

 

 Current plans, assuming a good marital/family funding formula, should be fine.  But do 

check your formulas.  One of the authors prefers fractional formulas, NOT pecuniary unless 

you are seeking to qualify the estate for the deferral under Section 2032A or you specify a family 

residuary with little or no property allocated to the marital (because there is not enough property 

in the estate to exceed the estate tax exemption).  Also, be sure the family trust has all the 

qualities the client wants, such as benefitting the surviving spouse.  If you intend to go forward 

with your planning just continuing to use your current forms, ask yourself if you can still charge 

as much for this type of planning? – after all the tax benefits that justified the higher price tag on 

the work are largely gone.  
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 B.  Everything to the Spouse Plan 

 

 You can decide to plan to leave everything to the surviving spouse and  

 

 1.  Plan to fund the Family Trust with a Disclaimer (Disclaimer Trust Plan). Or 

  

 2.  Plan to elect or not elect QTIP with respect to the bequest (One-Pot QTIP Plan). 

Everything stays in trust for the surviving spouse, and s/he is the sole beneficiary, but if QTIP is 

not elected then that portion of the trust is not counted as part of the surviving spouse’s estate. 

Nevertheless, all income is paid to the spouse and the spouse is the only beneficiary of the trust 

following the death of the grantor. Or 

 

 3.  As a variation of number 2, plan for a One-Pot Clayton QTIP Plan. In that case the 

non-QTIPed property is poured over into a trust as to which the surviving spouse is not the sole 

beneficiary such as a spray family trust. Or 

 

 4.  Leave it all to the spouse outright or in a single trust, and enable or expect the spouse 

to use portability (the Portability Plan). 

 

A decision to use the last portability option is actually very complex.  Who the last deceased 

spouse is can take some figuring out and can change (quickly).  Moreover in order to elect 

portability an estate tax return must be filed for the deceased spouse even if the size of the estate 

does not otherwise require this.  While not necessarily a bad thing as this is more work for us, 

clearly this is more costly to the client.  

 

 All of these required decisions by the surviving spouse – to disclaim or not to disclaim, to 

elect or not to elect QTIP – are complicated enough.  Portability has its own complications, and 

should be specifically drafting for including.  For example, what should the trust or will say 

about the election and the costs associated with it?  

 

- Executor shall elect portability at Estate’s expense 

- Executor shall elect portability at Spouse’s expense 

- Executor may elect portability at Estate’s expense 

- Executor may elect portability at Spouse’s expense 

- Executor shall elect portability at Spouse’s request (Estate pays) 

- Executor shall elect portability at Spouse’s request (Spouse pays) 

- Executor may elect portability at Estate’s expense, but shall elect portability if Spouse 

pays 

 

The third alternative (elect in discretion of executor and estate pays) seems “best” because the 

estate is more likely to get an income tax deduction for the fees involved in doing the work of the 

estate tax return but obviously resolving this issue with the client should be considered, 

particularly in second marriages.  

 

 Second marriages?   The huge obvious drawback to leaving everything to the surviving 

spouse is what if this is not the first marriage?  The survivor may decide not to benefit the 

grantor’s children by prior marriage, or may decide to remarry and leave everything to Spouse #2 

or the children of Spouse #2 (or #5).  In a second marriage situation leaving everything to the 

survivor may simply not be in the cards.   
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 C.  Joint Trusts  

 

 It has been about 10 years since Joint Trusts were a topic at the IICLE Estate Planning 

Short Course, and still very few of us use them.  For those few who do use them, they can solve 

about 99% of the estate planning problems that this new regime represents.  You still have to 

consider what formula to use – and the current basic formula will still work well.  Clients like 

them because there is only one trust at the outset, and it “feels” like joint tenancy to the clients.  

 

 A basic non-tax joint trust may be found in the IICLE hand book Illinois Estate Planning 

Forms and Commentary (Bart, Harrison, et al.).  The only authority to use a tax planning joint 

trust (outside of a community property state) remains Private Letter Rulings (PLRs 200101021, 

200203045, 200210051, 200403094).  This type of ruling is not formal precedent for anyone but 

the taxpayer who submitted the request for the Ruling.  While there is general consensus that the 

result of the Rulings can be extended to other taxpayers, there is no legal precedent for doing so.  

In addition, the IRS can (and often does) reverse the position it has taken in a Private Letter 

Ruling.   

 

 

V. If Estate Taxes Aren’t the Issue, What Is?  And How Do We Add Value? 

 

Lions, and tigers, and bears! Oh, my!   

    --Dorothy and Friends 

 

Sadly, in our opinion, fear motivates action or inaction like nothing else.  This is true in 

many areas of law, including estate planning.  Before the seemingly permanent increase in the 

exemption, fear of the tax man was a prime motivator for our clients to do comprehensive estate 

planning.  Folks who have worked so hard all their lives wanted assets to pass to loved ones, not 

Uncle Sam, and this fear of taxes diminishing legacies motivated clients into our doors. 

 

So if the tax man is no longer to be feared (or at least not with respect to the estate tax), 

what does keep our clients up at night? 

 

A. Creditor Protection 

 

Next to the tax man, the boogeyman in the closet for our clients is the dreaded creditor, 

real or unreal, seen or unseen, and definitely always waiting for the right chance to grab 

everything, even if the client cannot come up with a personal example of this happening.  And by 

creditor, we do not even mean anybody identifiable; instead, it could be anyone who might file a 

lawsuit at some point in the future against the client or the client’s loved ones.  That could mean 

the creditor as traditionally considered (a bank or other lender), or it could be a business partner.  

One of the scariest is the spouse – not of the client who is usually also your client – but of the 

clients’ children (past, present or future). 

 

In any event, it is amazing how often our clients, even those who live in a world in which 

they pay all of their debts, have no independent business interests, do not engage in reckless 

behavior, are fully insured including substantial and comprehensive umbrella coverage, and have 

the most wonderful marriages, fret about the possibility of creditors and lawsuits.  Nevertheless, 

this fear can be used in a positive way, because it can spur action on the part of our clients to do 

their estate planning, and because it is somewhere we can add real value.  
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Now, for the basics: in general a person cannot create a trust for his or her benefit that 

will thwart his or her creditors.  In most states and certainly in Illinois, such a self-settled trust 

has no asset protection effect for the grantor.  Be sure to tell your clients that, because many of 

them think it does.  However, a person is free to set up a “spendthrift” trust for the benefit of 

loved ones that will thwart potential creditors in the future.  Such an action is commonly 

recognized and will defeat just about any claim as long as it is properly structured. 

 

 So what are some of the elements that should be considered?  Among the following are: 

 

1. What, if any, current creditors do our client’s loved ones have?   

2. How are their marriages? 

3. What do they do for a living? (Are they a doctor, a lawyer, an accountant, an engineer, a 

hedge fund manager, or the chief financial officer of a publicly-traded company?) 

4. Does the loved one engage in any reckless or self-destructive behavior? (This question 

also goes to a later discussion regarding the protections a trust can afford not against a third party 

creditor but against the beneficiary himself or herself.)   

 

In short, we need to be conscious of this issue and willing to explain, and rinse and repeat when 

conveying the issue to our clients.   

 

 If a client just wants a simple estate plan because, after all, taxes are not an issue, and 

thus states that s/he wants to make outright bequests.  Is that wise?  If you think it is, please 

review  In re Taylor, No. 05-93559, 2006 WL 1275400 (Bankr. C.D. Ill. May 9, 2006), for 

information about how a tidy inheritance all went to pay creditors.  We need to be counseling 

those clients of the dangers of outright inheritances and how carefully worded and flexible 

testamentary trusts might offer the best structure for an inheritance.  At the very least, we need to 

be prepared to document the discussion, as intended beneficiaries can and will criticize and 

worse when things go wrong in their lives after receiving an inheritance.  

 

B. Trustee Considerations 

 

Who will be the trustee?  This is a major consideration, because often what the client will 

want to do is create a trust that names the beneficiary as the trustee.  This has been a major 

source of discussion and controversy in recent years.  For example, a trust created by or for a 

child that gives the child a withdrawal right over the trust, also gives that child’s judgment 

creditors that same right, because the right is personal to the child, and not exercised in a 

fiduciary capacity.  To avoid this result, but yet to not “cheat” the child out of his or her 

inheritance, we would commonly advocate naming the child as the trustee.   

 

 But that begs the question:  What standard does the child have over the trust that would 

allow the child enough flexibility to enjoy the trust assets without subjecting those assets to 

child’s creditors?  The truth is that this is an evolving area of law.  Certainly a belt and 

suspenders approach would be to give the child who is a trustee the ability to use principal only 

for health, education, maintenance and reasonable comfort and support (the so-called HEMS 

standard that we also associate commonly with general versus limited powers of appointment 

over trust.)  We could also have an independent co-trustee who has the sole right to make or 

confirm distributions out of the trust; or, we could give the beneficiary the right to appoint such a 

trustee and delegate those decisions to the “distributions trustee”.    In truth, most people do not 

want to overcomplicate their trusts or their child’s lives, but depending on the size of the trust, 
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this may be a valid consideration.  Again, we are looking to add value to our client relationships 

and present these issues in a professional way.   

 

C. Withdrawal Rights (Why?) 

 

 Speaking of withdrawal rights, there was a time when they were very common in trusts.  

In fact, a very common trust would read something like this: 

 

Lifetime Power of Withdrawal.  After the child has attained age 25, the trustee 

shall distribute as much of the principal to the child as the child from time to time 

requests by written instrument delivered to the trustee during the child’s life, not 

exceeding in the aggregate half in value before the child has attained age 30.  For 

purposes of this paragraph, the value of the principal shall be determined as of 

the time the child first exercises the right to withdraw, plus the value of any 

subsequent additions as of the time of addition. 

 

 Staggering withdrawal rights makes a lot of sense, because often we are dealing with 

clients with younger children, so we discuss at what ages the children should have control over 

their inheritances (even though this is usually an exercise in the hypothetical – who knows how 

mature a 3-year old will be at age 25).  Certainly, with respect to a withdrawal right, they can 

avoid the complexity of a trust all together by pouring money out and by doing it out at tiered 

ages, so they can only blow so much at any given time. 

 

 Still, as we are looking for ways to enhance our client relationships and our estate plans 

where the estate taxes are not necessarily an issue, this is certainly an issue that should be in 

everyone’s talking points when reviewing old estate plans.  In fact, it would not be uncommon 

when other changes are desired by the client, to revisit withdrawal rights and undo them 

altogether, instead opting for a provision that would name the child as a co-trustee at a certain 

age (say age 25) and sole trustee at age 30.  Such provision might look like this: 

 

 Trustee of Child’s Separate Trusts for a Child of Mine. Notwithstanding any other 

provision, each child of mine shall have the following powers with respect to the Child’s 

Separate Trust established for such child’s primary benefit under this instrument: 

 

 (a) Co-Trustee.  When the child attains age 25 and is not incapacitated, the child shall 

have the right to appoint himself or herself as co-trustee of the trust with all other trustees. 
 

 (b) Sole Trustee.  When the child attains age 30 and is not incapacitated, the child shall 

have the right to appoint himself or herself as sole trustee of the trust. 

 

 (c) Remove and Appoint.  When the child attains age 30 and is not incapacitated, the 

child may remove any trustee of the trusts at any time by a signed instrument, but only if, on or 

before the effective date of removal, a successor trustee has been appointed by that child or at 

least one trustee will continue to act after the removal. 
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D. Planning for State Death Taxes 

 

 Even if estate taxes are not a current issue for some of our clients, what do we do when 

we have situations where the current wealth of a client (or potential wealth of a client) is 

somewhere in the range of $5-10 million.  In that case, it still makes sense to do basic family 

trust planning.  This is true even though the exemption, or the use of portability, could be used to 

negate any federal estate tax at the first death.  

 

 The current Illinois estate tax exemption is only $4 million, and it does not index for 

inflation each year (so the gap with the federal exemption is likely to widen in the future).  If the 

client has property in certain other states or real property or tangible personal property in other 

states, then there could be estate tax in those states as well.  Because of the decoupling, now 

more than ever we need to identify where client hold property, and we also need to identify if 

there is a desire to retire to another jurisdiction in the near future.   

 

 This brings up another issue, which is tax situs planning.  We can expect that, as states 

look for revenue, they will be looking for ex-pats who have built their wealth in one state only to 

enjoy it in another.  If those ex-pats continue to hold a residence or other significant property in 

their original state, it is very possible that that home state will continue to see them as residents 

of the new state.  So, even though this is not federal estate tax planning, it is state death tax 

planning, and the dollars could be quite significant (the top rate in Illinois is 16%).  Planning to 

avoid, defer and minimize such taxes is another value we can add to our client relationships.  

 

 Language to elect state QTIP is included in the forms at the end of the outline.  We need 

also to be aware of states, such as New York, which do not "count" gifts in the estate, thus 

allowing some death bed planning to save state estate tax.   

 

E.  Classification of Marital and Non-marital Property as Part of Estate Planning 

 

 If we do continue to engage in the traditional estate planning where we look to divide the 

assets among husband and wife, in a world in which the estate tax may or may not be a problem, 

if there are adverse consequences to such an action, we need to be prepared for these.  In the 

past, we can always say that any adverse reactions of splitting property between a husband and 

wife (or preferable between their trusts), are outweighed by the federal estate tax consideration.  

That is no longer the case, so the pressure is on us to deal with these issues now.  The most 

common of these deals with the mingling of marital and non-marital property.   

 

 In general, Illinois is a state that does not recognize community property (we are a 

separate property state).  That means that property that a husband obtains during the marriage is 

his property, and property that the wife obtains is her property.  Only if they commingle the 

property will it be considered marital property.  Certainly, for the majority of clients, they hold 

most of their assets jointly (or in the case of a personal residence, as tenants by the entirety).  

However, this can be very problematic when you are dealing with business owners. 

 

 For example, assume that the wife owns a closely held business.  The business is a 

successful business, and she has accumulated numerous assets in her own right prior to the 

marriage.  Upon marriage to her husband, however, we believe that, absent balancing the estates, 

there is a risk that if she dies first, some of their estate planning could be thwarted (and as 

previously discussed, portability is not the panacea that it is made out to be).  So, because she 

cannot necessarily give any of her business interests to her husband (for example, she has other 
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business partners, or there are regulatory concerns), other assets are moved over to the husband.  

For example, he may receive the investment accounts, or he may receive title to the house or 

other assets.  If there is a divorce, are those assets his?  There are ways around this problem.  

One is to enter into a property agreement (but, of course, the IRS may also wish to benefit from 

such a “I didn’t really give you the assets” agreement). 

 

 Another method is not to transfer the assets, but to give the spouse a general power of 

appointment exercisable only at death over the wealthier spouse’s trust assets – including the 

business she has built up.  Such powers of appointment have been approved by the IRS only in 

Private Letter Rulings, but can be very valuable as no life time transfer is made, just a transfer at 

the instant of death.  The cross general power of appointment language is included in the Forms 

at the end of the outline.  

 

F. Charitable Planning Ideas 

 

 Charitable planning takes on some interesting issues.  Certainly there are federal estate 

tax benefits to charitable giving, but if estate taxes are not an issue, because there are still 

planning that can be done with charitable giving?  The answer is most certainly yes.  If the client 

is still charitably inclined, there are two things for the client to consider (and add value to the 

relationship): 

 

 1.  Gifting through retirement plans.  Retirement plans have a built-in income tax 

liability.  If you leave a $1 million IRA to your children, after taxes they may be looking at 

something along the lines of $600,000 (that number is a rough estimate, it would certainly 

depend on when these assets were drawn out and the income tax rates).  Conversely, if you leave 

a $1 million IRA to a charity, the charity gets $1 million.  A qualified charity will not pay 

income tax on the IRA, so you get more bang for the buck.   

 

 So we all know that the client can give the IRA to the charity – but maybe the client is 

not that charitably inclined.  If the IRA administrator will allow it, the specific sum gift could be 

made out from the IRA to the charity.  Specifically, the charity might get either a specific sum, 

or a percentage.  It is likely that every IRA administrator will accept a percentage allocation to a 

charity.  Often, clients want to leave only specific sums to charity, and in that case, one way we 

could make this tax efficient, is to leave a specific percentage to the charity out of the IRA, then 

put language in the trust that leaves an amount equal to a set sum designated by the client, but to 

be reduced by any amount that the charity gets out of any retirement accounts or any other 

beneficiary designated property.  This would allow client who may be drawing down on the 

IRAs to still maintain their charitable planning but do so in the most tax efficient way.  There are 

variations that can be done with this depending on the client’s charitable goals, but beneficiaries 

love it when the income tax saddled stuff goes to charity and not on their personal tax returns. 

 

 2. Prepayment of a charitable bequest.  Another idea is allowing for prepayment of a 

charitable bequest.  If the client plans on leaving a specific sum bequest to a charity, grant the 

trustee the power to prepay the gift as an advance against the bequest.  Why?  Well, assume a 

$25,000 bequest at the death of the grantor of a trust who is uncomfortable making this bequest 

during his life in case he needs the money.  By giving the successor trustee the ability to pre-pay 

the bequest, if our grantor at a later date is on his death bed, by pre-paying the bequest, there is a 

potential income tax benefit to the grantor that can be made.  There is also indirectly an estate tax 

benefit because the size of the estate is reduced by the payment of the bequest.  Conversely, if 

the bequest is paid only at death, there would still be an estate tax benefit.  However, because the 
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trust is revocable and no longer a grantor trust at the death of the grantor, there is no income tax 

benefit to the grantor.  This is not to say this works in every situation or should be done in every 

situation – but it does say there is a way to enhance what would otherwise be a rudimentary 

charitable bequest where a client simply says at my death leave a certain sum to my favorite 

charity. 

 

G. Cleaning Up Those 2012 Gifts + 

 

 The rush to fund 2012 gift trusts might leave some loose ends, such as:  

 

 - Failure to properly change title to accounts 

 

 - Failure to record deeds for real estate 

 

 - Failure to properly document closely held business interests (stock certificates, or  

assignments for partnerships or LLCs) 

 

Suggest a tune-up to make sure everyone is on the same page, and that the accountant is getting 

1099s in the right names.  Now is a perfect time to make that suggestion as the 1099s and K-1s 

start to come in.   

 

 And as long as we are cleaning things up, another recent development that may give us 

things to clean up is the recognition for federal purposes of gay (LGBT) marriages.  Estate 

planning for a gay couple should now be no different than for any married partners so that is not 

a new area.  Planning for gay couples was complicated in the past by the lack of the marital 

deduction, but because the law did not treat such partners as related some planning techniques -- 

such as a GRIT (grantor retained income trust) and other advanced planning techniques were 

available.  Now the members of a gay couple are spouses and subject to the same related parties 

rules as any spouses.  Cleaning up the related parties rules in the estate planning of people not 

formerly related for tax purposes is also an opportunity for value-added planning.   

 

H. In Defense of the Family Business Entity 

 

 If you think our business model has become as obsolete as the buggy whip, consider the 

plight of the poor valuation experts we hire.  They were laying off appraisers before 2010 

because who would bother to do complicated family limited partnerships or limited liability 

company planning when we were about to enjoy the unlimited estate tax exemption.  Then we 

were confronted with 2011 and 2012 when we 'knew" we would fall off a cliff in 2013 when the 

exemption would be reduced to $1 million and we were getting all of our clients to create trusts 

to give away as much of their $5+ million exemption as possible and there weren't enough 

experts to go around.  The preparation of written valuations for our 709s persisted through 

October 15, 2013 (the extension date for filing 2012 gift tax returns).  Now?  Well the valuation 

experts’ business is slowing again, but why not use FLPs and LLCs? 

 

 Such business entities remain excellent vehicles for structuring multi-generational 

investments, protecting Mom and Dad from themselves, and otherwise managing both property 

and cash flow.  They may be far more efficient now than trusts thanks to the net investment 

income tax which most trusts will have to pay at very low levels of income (less than $12,000). 

While we are not now looking for discounts in putting property into such business entities, the 

business entities themselves should continue to be part of our arsenal. 
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I. Income Tax Issues 

  

 Now that's a horse of a different color! 

      --Emerald City gate guard 

 

 Before in our tax planning the estate tax was most important.   Now the issue is not the 

estate tax but the income tax as that tax -- state and federal  income tax + capital gains tax + NII 

tax -- makes trusts one of the most heavily taxed entities -- and that income tax is far greater than 

40%.  (The combined rate of such taxes in Illinois is around 50%.)   

 

 1. Basis Planning.  We would like new basis in assets to avoid capital gains when the 

trust sells the asset.  Can general powers of appointment solve some of those issues?  Consider 

whether causing estate inclusion by triggering the Delaware Tax Trap, or granting a general 

power of appointment over assets may be desirable, and a good thing to add to our trusts.   
 

 2. Distributions in Complex Trusts.  Because of the very high levels of tax most trusts 

face, we need to consider ways to get the income out of the trust and in to the hands of the 

beneficiaries who have far higher thresholds for all of the new "extra" taxes being imposed.   

 

Examples of drafting for some of these techniques including unitrusts, and powers of 

appointment are included in the forms.   

 

 Just understand that many excellent accountants are not comfortable with issues of trust 

accounting income and with the concept of Distributable Net Income or the Distribution 

Deduction afforded trusts.  Brush up on the issues and offer to do a second review of the 1041s.  

Even very good tax software is “soft” on many of the issues and possibilities in the fiduciary 

income tax arena.   
 

J. Supercharging Those Powers of Attorney for Property 

 

 A lot of our clients are sitting on old and outdated powers of attorney.  While still valid, 

many of them could use a tune-up.  How can we add value here?  By adding additional powers to 

those powers of attorney. 

 

 Paragraph 3 of the Illinois Short Form Power of Attorney for Property form allows a 

principal to confer additional powers on the agent than those listed in the statutory short form.  

We should always at least consider additional powers each time.  Most of these powers deal with 

estate planning, specifically the situation is which an incapacitated principal failed to complete 

his or her planning (including trust funding and changing beneficiary designations and joint 

tenancies), and it is up to the agent to act.  Section 2-9 of the Act is clear that the agent shall take 

the principal’s estate plan into account when the agent acts, but he or she does not have the 

power to amend the estate plan without express authority.  755 ILCS 45/2-9.  While the powers 

we traditionally add do not amend or revoke an estate plan, some of them are quite powerful and 

should be carefully considered before being added, and even then, should be carefully considered 

by the agent before so acting on them. 

 

 1.  Gifting Powers.  Illinois case law is clear that, absent the document saying to the 

contrary, a power of attorney does not give the agent the right to make gifts from the principal’s 
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property to the agent or anyone else for that matter.  This can create a severe limitation on 

planning in the case of an incapacitated principal with an estate tax problem who is more likely 

than not to outlive his or her resources.  Gifting can be broken down into three categories for 

consideration: (a) annual exclusion gifts, (b) additional lifetime gifting, and (c) charitable gifting.  

This power might also be coupled with the power of the agent to make contributions to a trust 

established by the principal, particularly a life insurance trust, where annual exclusion gifts 

(coupled with Crummey withdrawal rights) are used to pay premiums on a policy on the life of 

the principal (or the principal and the principal’s spouse). 

 

 One question that frequently comes up with clients in the context of annual exclusion 

gifting is limitations on the class of persons eligible to receive such gifts.  Often, the class is 

limited to the descendants of the principal.  Consider, however, who are the intended 

beneficiaries of the principal’s estate plan?  Often the intended beneficiaries include persons 

other than legal descendants, for example the children or grandchildren of a second spouse not 

legally adopted by the principal but loved just the same.  It might also include siblings and 

friends.  The key here is that, if a planner regularly uses gifting provisions in powers of attorney, 

it is vital to make sure such powers are consistent with the dispositive scheme at death. 

 

 Another issue that arises is whether to include spouses in the class.  Making annual 

exclusion gifts to spouses of descendants can allow the agent to double the gifting by making a 

$13,000 gift to the child of the incapacitated principal and a $13,000 gift to the child’s spouse.  I 

will frequently discuss the merit of this, but the client’s wishes matter the most, and many times, 

even when the tax benefit is explained as well as that this gifting power is at the discretion of the 

agent, the answer is no, and spouses of descendants are not included. 

 

 Finally, there is the issue of the disinherited child.  Again, the gifting powers should be in 

sync with the intended disposition at death.  If a child is disinherited, the gifting powers should 

carve out this person and specifically prohibit the agent from making gifts to that person.   

 

 2.  Additional Lifetime Gifting.  Additional gifting can also be classified into two 

categories: (a) nontaxable gifting (other than annual exclusion gifts) and (b) taxable gifting that 

utilizes the principal’s lifetime gift tax exemption.  If a principal is so inclined, in addition to 

annual exclusion gifts, the principal might also consider giving the agent the right to make 

qualified tuition and medical gifts under Section 2503(b) of the Code or gifts to a minor in trust 

under Section 2503(c).   

 

 3. Charitable Gifting.  Finally, even in the case of a nontaxable estate, many of our clients 

are charitably inclined.  For example, a person might make and fulfill an annual pledge to a local 

church or school.  The principal might want this gifting to continue, even if he or she is 

incapacitated.  Thus, a common provision might be to allow the agent to continue to make 

charitable gifts in line with the principal’s established pattern of charitable giving.  The power of 

attorney can be specific in this regard – i.e. the gifts can only be made to a specific charity or 

charities, or it can limit the amount in question.  If the principal will agree to it, though, it seems 

better to give broad discretion to the agent to make charitable gifts. 

 

 4.  Changing Beneficiary Designations.  Because changing a beneficiary designation can 

have more economic impact to an estate plan than any other action taken by the agent, or frankly 

by the principal for that matter, it is vital that the agent’s power in this regard be tempered with 

specific restrictions.  For example, the agent may be restricted to only changing a beneficiary 
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designation is such a manner than the beneficiaries are identical to those stated in the estate plan, 

in the proportions and percentages as such persons will receive under the will or trust.   

 

 And speaking of beneficiary designations: make sure you give the agent specific 

authority over pay on death accounts, otherwise you may run into someone who will not permit 

the agent to make withdrawals from such accounts based on the argument that they are trust – a 

Totten trust – set up by the principal and that the agent cannot have access without clear 

language in the power of attorney.  

 

 5.  Trust Funding.  A common goal of estate planning is probate avoidance; yet, all too 

often, a person dies having a beautifully written trust with no assets in it.  Most of us do not die 

suddenly – we die over time, and if in our dying we lose capacity, it is vital that an agent have 

the ability to fund a trust.  In cases in which a living revocable trust is drafted, always consider, 

in addition to a complementary pour-over will, having an updated power of attorney for property 

that grants the agent the right to add assets in the name of the principal to the principal’s 

revocable living trust in the event of incapacity, and indeed directs the agent to do so.  That way, 

if it is discovered, usually by loved ones, that Dad did not retitle the vacation condo in Florida 

into his trust (thus there would be Florida probate at his death), the agent can deed the property 

into trust and save the estate thousands in probate fees and costs.  Absent language allowing such 

funding, the agent stands helpless even while knowing a probate proceeding is eventual. 

 

 Trust funding does not carry with it the same caution as gifting, because all that the agent 

is doing is moving assets out of the estate and into the trust.  Since if a trust and a pour-over will 

exists there is a good argument that the principal meant for his assets to avoid probate, and all the 

agent is doing is completing that task, without effecting the final disposition of the principal’s 

assets at death.  Even then, however, before trust funding the agent should confirm that trust 

funding will not change who gets what at the principal’s death, and if a change does occur from 

funding, the agent is wise to consider making pre-funding disclosure and obtaining consent from 

the affected person. 

 

 6.  Disclaiming Interests.  Disclaimers are among the most powerful estate planning 

devices in our arsenals.  The ability to divert a property interest away from a person has profound 

tax planning and asset protection implications.  In the case of a disabled principal, often the 

principal does not need the property, or, in the case of person on some form of aid, does not want 

the property to disqualify the principal from receiving the aid or wish the property to be used to 

reimburse government.  However, a disclaimer of property rarely benefits the disclaimant (other 

than the disclaimant knowing that such disclaimer benefitted loved ones), so in the case of an 

agent for a disabled principal, normally the agent would not have the power to disclaim property 

on behalf of the principal absent express authority to do so.  Consider including disclaimer 

authority in the power of attorney with the proviso that the agent must still consider the needs of 

the principal before exercising this power. 

 

 7.  Creating Survivorship Interests.  Like changing beneficiary designations, establishing 

or changing survivorship interests can be useful in avoiding probate and end-of-life planning.  

The key again is to make sure that the agent is limited in this power to only create those 

survivorship interests that follow the testamentary plan of the principal as set for in her will or 

trust prior to becoming incapacitated. 
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K. ART (Artificial Reproduction Technology) 

 

 Along with urging us to add language to our questionnaires about digital assets, and 

urging us to urge our clients to make a list of their on-line passwords and let their fiduciaries 

know where the list is, the issue of test-tube grandchildren is more immediate than ever.  While it 

may seem intrusive to ask a client if s/he has stored eggs or sperm or gametes somewhere, the 

issue often comes up with respect to the client’s children and grandchildren who are the ones 

using artificial technology, surrogacy, etc., and a question about how the client wishes to define 

“descendants” in that context should not go amiss.  Very often grandparents of a deceased child 

are anxious for a biological descendant of that child to be born, and may be interested in 

including such a child in their own plan.   

 

 Bruce Stone, an ACTEC fellow with a small firm in Florida, suggested a time limit of 

three years after the death of the child for determining if the child has descendants.  He further 

suggests that there be written evidence that the deceased child wanted to use artificial 

reproductive technology and intended to treat any child born later as his or her own.  

 

VI. A Word About Document Production (Or Flying Monkeys?!) 

 

As estate planners continue to deal with the issue of value proposition for their estate 

planning advice, there is one area that must be a central focus – document production.  For the 

most part, we live by the billable hour.  Often, however, for estate planning we bill by the 

project, but even then, profitability is based on efficiency.  The more efficient we can be in 

document production, the more competitive we can be and the more profitable.  Let’s face it – 

most of the heavy lifting for estate planning is done by the end of the first meeting, after we have 

reviewed and analyzed the assets, family dynamics and issues and made our recommendations.  

Once our advice and recommendations are accepted by the client, production of documents, 

while vitally important, needs to be the smaller part of our time commitment to an estate 

planning project.  If it is not, then we will be forced to either charge fees that can be easily 

undercut by others, or we will be writing off substantial time, neither of which is attractive. 

 

Therefore, we must compel ourselves (1) to a document production system that allows us 

to complete documents quickly and effectively the first time, and (2) we must steer clients away 

from convoluted customization or debate over the “boilerplate” that some insist on doing.   

 

As to the first point, we need either a document production system (like Hot Docs) that 

produces documents based on inputted fields, or have a set of forms agreed upon by the estate 

planners that are not deviated from except to accede to the client’s specific needs and wishes.  

Should the trustee wait 30 or 60 days for a personal property list?  Who cares – pick one and 

stick with it on all documents.  Ask the client his or her choice, and you face a 30-minute phone 

call on an issue that was a non-issue to the client, when you need to spend that time discussing 

more substantive things like creditor protection for beneficiaries, choice of fiduciary and 

efficient charitable giving.  Having standardized forms will also allow peer review of documents 

to be simplified, as your estate planning documents should be reviewed by a second professional 

at some point before signing. 

 

As to the second point, one way is to quote a fee range as opposed to a fee, and advise the 

client that where the final bill is on the range is solely within the discretion of the client based on 

the number of drafts, calls, changes and customization the client demands.   When clients have 

skin in the game, their behavior regarding estate planning might be influenced in the way 
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mutually beneficial to all.  This is also the reason why obtaining fee retainer to begin work is 

always a good idea – a client who has already partially paid for your services is more likely to 

see it through than the client who is not billed until the end of the project, assuming that ever 

happens.   

 

VII. There Will Always be a Need for Estate Planning 

 

Estate planning is about human relationships.  Clients need estate plans, regardless of 

their holdings, and we are not going to stop doing this just because taxes are not involved. Isn’t 

this what is fun about estate planning anyway? Finding out what the clients own and who should 

get it, which child is more deserving?  Which charity is more deserving?  Lawrence Friedman, 

who taught one of the co-authors (the smart one) Trusts and Estates at Stanford began his first 

class with a list of why he liked estate planning – and item #1 on that list was: Because you can 

be as nosy as you want, and the client will still answer your questions. 

 

Likewise, as long as there are clients needing to make important decisions about 

disposition of assets at death, there will always be those who will disagree and challenge those 

decisions, or manipulate, cheat and steal to get a bigger piece of the pie.  Consequently, as long 

as there are estates and trusts, there will be estates and trusts litigation.  Will and trust contests 

are filed daily, and often by litigators who do not know the difference between a will and a trust.  

How much better then can we do it if we are willing to grow practices in this field.  Rare is the 

attorney who has a knowledge base in both estates and trusts and also litigation.  In fact, often 

attorneys will partner in this area, whether it is attorneys in the same firm or small firm or solo 

practitioners partnering together on cases. 

 

Even though we are dealing with the estate tax less, we are on the cusp of the greatest 

transfer of wealth in American history.  The oldest baby boomers (born 1946-1965 according to 

most sources), are now 67.  Roger Daltrey of The Who (born in 1944 by the way) may have sung 

about hoping to die before he got old, but it did not work out that way, and he and his 

contemporaries have accumulated a lot of wealth along the way.  Consequently, even if the need 

for estate tax planning is not there, the demographics alone mean estate planning should be a 

viable are of law, as long as we are prepared to constantly think of how to differentiate ourselves 

in the market place.  Failure to do so leads to our services becoming a commodity, and that is the 

worst of all worlds – all the risk of professional service without the financial rewards that should 

come with it. 

 

What is the end goal in all of these suggestions?  It is this – we are now in a world where 

the very tangible tax benefits of estate planning are no longer an issue for a vast majority of 

current and potential clients.  No one wants to compete on price alone, especially not with a 

document production service.  Therefore, we need to come back to all the other things we do, 

and do well, and turn a document production practice back into what law practice used to be, a 

trusted advisor practice.  This is still feasible even with modest or non-taxable estates, as long as 

we can, first minimize the time commitment to document production (never valued by the client, 

no matter how well drafted our documents are) and second (and most importantly) put most of 

our effort and time into the trusted advisor relationship which is both more valued by the client 

and the real reason we do this work.  

 

. . . If I ever go looking for my heart's desire again, I won't look any further than 

my own backyard; because if it isn't there, I never really lost it to begin with.  

 – Dorothy 
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FORMS AND ATTACHMENTS: 

 

1. “Regular” fractional - 3 trust plan (Illinois QTIP carve-out) 

2. Leave it to spouse and rely on disclaimer 

3. Leave it to spouse and elect/don’t elect QTIP 

4. Leave it to spouse and elect Clayton QTIP 

5. Joint Trust 

6. Unitrust 

7. “Give me 5" Unitrust language 

8. Delaware Tax Trap 

9. Granting GPOA - spouse to spouse 

10. ART language 

 

These forms are intended for teaching purposes only. They are not intended for actual use in 

estate planning documents for clients as presented in these materials without careful analysis and 

review by an attorney licensed to practice law. Use of these forms as presented in these materials 

in estate planning documents without careful analysis and review by an attorney skilled in estate 

planning may cause serious adverse tax and nontax consequences. Some provisions may be 

appropriate for use in some circumstances, but inappropriate in others. As with the use of any 

form, the estate planning attorney is solely responsible for the consequences if these forms are 

used in actual documents. Absolutely no warranty or representation of any kind, whether 

express or implied, concerning the appropriateness or legal sufficiency of any form set 

forth in these materials is made by the authors.    
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Standard, Current Fractional Funding Formula with GST Provisions and State QTIP 

 

 Marital and Family Trust Formula; Administration of Marital Trust 

 

 A. If my spouse survives me (and for purposes of this Article if the actual sequence of 

our deaths cannot readily be determined, my spouse shall be presumed to have *survived 

*predeceased me), the trustee shall, as of the date of my death, set apart out of the trust principal 

a separate trust named the Family Trust, and shall allocate to the Family Trust all property 

which, as of the date of my death, is not "eligible trust property" (as defined in this paragraph) 

and any property derived originally from such non-eligible trust property, and a fractional share 

of eligible trust property.  "Eligible trust property" means trust property (including property to 

which the trustee may be entitled under my will or from any other source) which is not otherwise 

effectively disposed of by the preceding provisions of this instrument and which is included in 

my gross estate for federal estate tax purposes, irrespective of the investment or reinvestment of 

property so included, or the sale or other disposition of property so included, exclusive of 

property with respect to which a federal estate tax marital deduction would not be allowable if 

allocated to the trust named for my spouse (created later in this paragraph).  The numerator of the 

fraction shall be the largest amount, if any, which, if allocated to the Family Trust, would result 

in no increase in federal estate tax, or state estate taxes calculated under Section 2011 of the 

Internal Revenue Code, or otherwise, payable at my death.  The denominator of the fraction shall 

be an amount equal to the value of eligible trust property, as finally determined for federal estate 

tax purposes, irrespective of the investment or reinvestment of property so included, or the sale 

or other disposition of any such property.  If there is no federal estate or state estate taxes in 

effect on the date of my death, the trustee shall allocate all of the trust principal to the Family 

Trust.  After providing for the allocation to the Family Trust, the balance, if any, of eligible trust 

property shall be allocated to a trust named for my spouse.  The trust named for my spouse shall 

be administered as provided in paragraph C of this Article.  The Family Trust shall be 

administered as provided in Article V-A of this instrument. 

 

 B.  At my death if my spouse has predeceased me, the trustee shall:  

 

 1. Sever the entire balance of the trust principal (including property to which the trustee 

may be entitled under my will or from any other source) into two separate trusts as follows: 

 

 (a) to Trust C pursuant to Article V-B of this instrument, a fraction of the trust property.  

The numerator of the fraction shall be the value of the generation skipping tax exemption to 

which I am entitled under the Internal Revenue Code and which has not been otherwise 

allocated, and the denominator shall be an amount equal to the value of all property available for 

distribution, as finally determined for federal estate tax purposes; provided, however, that if there 

is no generation skipping tax in effect on my death, then all property shall be distributed to Trust 

C; and 

 

 (b) to Trust D pursuant to Article V-C of this instrument, the balance of the trust principal 

not allocated to Trust C under Article V-B. 

 

 2. In accordance with that power of appointment given to me over that trust created and 

named for me and referred to as the "Spousal Nonexempt Trust" under that trust instrument 

executed by my spouse and known as the   Declaration of Trust dated *, I hereby exercise that 

power by appointing so much of the property of the Spousal Nonexempt Trust over which I have 

power of appointment: 
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 (a) first to the trustee of Trust C pursuant to Article V-B of this instrument, a fraction of 

the trust.  The numerator of the fraction shall be an amount equal to the generation skipping tax 

exemption to which I am entitled under the Internal Revenue Code and which has not been 

allocated to other property by or for me during my life or at death.  The denominator shall be the 

value of the Spousal Nonexempt Trust.  The numerator and denominator shall be based on values 

as finally determined for federal estate tax purposes; and 

 

 (b) next, to the trustee of Trust D pursuant to Article V-C of this instrument, the balance 

of such appointed property not allocated to Trust C; provided, however, if there is no generation 

skipping tax in effect on the date of my death, then I appoint all such property to Trust C. 

 

 C. The trust named for my spouse shall be administered as follows: 

 

 1. Commencing as of the date of my death the trustee shall sever the trust named for my 

spouse into two separate trusts, each named for my spouse, as follows: 

 

 (a) The trustee shall allocate to the first such trust (the "Spousal Exempt Trust") a fraction 

of the trust named for my spouse.  The numerator of the fraction shall be an amount equal to the 

generation skipping tax exemption to which I am entitled under the Internal Revenue Code and 

which has not been allocated to other property by or for me during my life or at death.  The 

denominator shall be the value of the trust named for my spouse.  The numerator and 

denominator shall be based on values as finally determined for federal estate tax purposes; and 

 

 (b) The second such trust (the "Spousal Nonexempt Trust") shall be funded with the 

balance of the property required to fulfill the allocation to the trust named for my spouse as 

provided for in paragraph A. 

 

 2. The provisions which follow dealing with the trust named for my spouse shall, unless 

otherwise specified, be separately applicable to each such trust created and named for my spouse 

pursuant to the provisions of subparagraph 1 of this paragraph.  Commencing as of the date of 

my death and during the life of my spouse the trustee shall distribute to my spouse: 

 

 (a) The entire net income of the trust named for my spouse, in convenient installments, at 

least as frequently as quarter-annually; and 

 

 (b) As much or all of the principal of the trust named for my spouse as the trustee from 

time to time believes desirable for the health, support in reasonable comfort, and maintenance of 

my spouse in my spouse's accustomed manner of living, considering all circumstances and 

factors deemed pertinent by the trustee; provided, however, no distribution of principal from the 

Spousal Exempt Trust shall be made to my spouse until the readily marketable assets of the 

Spousal Nonexempt Trust have been exhausted. 

 

 3. Notwithstanding any other provision of this instrument, upon the death of my spouse, 

all income of the trust named for my spouse which is accrued or undistributed at my spouse's 

death shall be paid to the estate of my spouse. 

 

 4. Upon the death of my spouse, such part or all of the then remaining principal of the 

Spousal Nonexempt Trust shall be distributed to such one or more persons or organizations as 

my spouse may appoint by will, or by an instrument executed and acknowledged in the manner 
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provided for deeds of real estate in Illinois, specifically referring to this power of appointment, 

except that this power of appointment shall not be exercisable in favor of my spouse, the estate 

of my spouse, or the creditors of either. 

 

 5. Upon the death of my spouse, such part or all of the then remaining principal of the 

Spousal Exempt Trust shall be distributed to such one or more persons or organizations as my 

spouse may appoint by will, or by an instrument executed and acknowledged in the manner 

provided for deeds of real estate in Illinois, specifically referring to this power of appointment, 

except that this power of appointment shall not be exercisable in favor of my spouse, the estate 

of my spouse, or the creditors of either. 

 

 6. On the death of my spouse, the balance of the principal of each trust named for my 

spouse not effectively appointed by my spouse under the powers created in this paragraph, shall 

be added to the Family Trust and administered as provided in paragraph E of Article V-A of this 

instrument; except that, unless my spouse directs otherwise by will, the trustee shall first pay 

from the available principal of the Spousal Nonexempt Trust which is includable in my spouse's 

estate for federal estate tax purposes, directly or to the legal representative of my spouse's estate 

as the trustee deems advisable, the amount by which the estate and inheritance taxes assessed by 

reason of the death of my spouse shall be increased as a result of the inclusion in my spouse's 

estate of both trusts named for my spouse. 

 

 7.  I intend any trust named for my spouse to qualify for the marital deduction allowable 

for federal estate tax purposes under Section 2056 of the Internal Revenue Code, to the extent a 

qualifying election is made, and the provisions of this instrument shall be so construed.  To the 

extent a provision of this instrument would result in any trust named for my spouse not so 

qualifying, that provision shall be ineffective.  Despite anything herein to contrary, if my spouse 

directs in writing, the trustee shall convert unproductive property into property that produces a 

reasonable rate of income.  

 

 D. I recognize that no property may be allocated to the trusts named for my spouse 

pursuant to the formula set forth in paragraph A of this Article. 

 

 E. My executor, or if no executor is qualified and acting, the trustee, may elect to treat all 

or any portion of the Spousal Exempt Trust or Spousal Nonexempt Trust as qualified terminable 

interest property for purposes of the Internal Revenue Code (a “US QTIP Election”).  If only a 

portion of either of such trust is elected to so qualify, that portion as to which no election is made 

shall be distributed to the Family Trust, to be administered, distributed and disposed of under the 

terms of that trust.  Notwithstanding the foregoing, if (i) the distribution contemplated by the 

preceding sentence would result in a state estate tax being imposed due to my death, and (ii) an 

election or elections of the type described in paragraph F of this Article is available which, if 

exercised, would reduce or defer such state estate tax, then the distribution contemplated by the 

preceding sentence shall not be made, and the portion of the Spousal Exempt Trust or Spousal 

Nonexempt Trust as to which no US QTIP Election is made shall be allocated to and held as a 

separately identifiable trust share administered in accordance with the terms and provisions 

governing the trust share from which such allocation is made, and as to which an election or 

elections may be made in accordance with paragraph F of this Article.  I intend any amounts as 

to which a US QTIP Election is made pursuant to this paragraph to qualify for the marital 

deduction allowable for federal estate tax purposes under Section 2056 of the Internal Revenue 

Code, and I direct that: 
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 1. Compensating adjustments can, but need not, be made as the trustee or my personal 

representative shall decide, between income and principal or in that amount by reason of certain 

tax elections made by the trustee or my personal representative; no consent of any beneficiary 

shall be required in connection with any such elections, or the exercise of any other powers given 

the trustee under this instrument or by statute, and the trustee or my personal representative may 

make such elections or exercise such powers without regard to the income tax basis of specific 

property allocated to any beneficiary, and the decision of the trustee or my personal 

representative with respect to such adjustments or allocations shall be binding and conclusive on 

all persons; 

 

 2. None of the provisions of this instrument shall be construed as requiring any particular 

exercise or nonexercise of tax elections, regardless of their effect on the determination of that 

amount; and 

 

 3. The amount shall be determined assuming a federal estate tax marital deduction is 

allowed (i) for any amounts elected to be treated as qualified terminable interest property 

pursuant to this paragraph, as well as for (ii) any other trust named for my spouse created 

pursuant to the provisions of subparagraph 1 of paragraph C of this Article (including any part of 

either such trust disclaimed by my spouse). 

 

 F. In addition to the election rights set out above, my executor, or if no executor is 

qualified and acting, the trustee, may for purposes of any state estate or death tax to which my 

estate may be subject, elect to treat all or any portion of the Spousal Exempt Trust, the Spousal 

Nonexempt Trust, or any separately identifiable trust or trusts created therefrom pursuant to the 

preceding paragraph, as qualified terminable interest property for state estate or death tax 

purposes (a “State QTIP Election”), or make any similar election as provided for under any state 

tax laws to which my estate may be subject.  The portion of any such trust as to which such a 

State QTIP Election is made shall continue to be held as a separately identifiable trust share, but 

administered in accordance with the terms and provisions governing the trust which had held 

such property prior to the exercise of the State QTIP Election. 

 

 G. A disclaimer by my spouse of any part or all of a trust named for my spouse shall not 

preclude my spouse from receiving benefits from the disclaimed property in any other trust 

created under this instrument.  Any part of a trust named for my spouse disclaimed by my spouse 

shall be added to or used to fund the Family Trust. 

 

 H. Any expenses or taxes which result from any election, non-election, or from any 

disclaimer, all as permitted under this Article, shall be borne exclusively by the property to 

which such election, non-election, or disclaimer relates.  



 

 

-22- 

Leave it to the Spouse 

 

Outright Gift to Spouse with a Disclaimer Trust 

 

 3.3  Gift if Spouse Survives. If my spouse survives me, then I give the balance of the trust 

estate to my spouse (the “marital gift”) if my spouse survives me by 30 days.  A disclaimer by 

my spouse of any part or all of a trust named for my spouse shall not preclude my spouse from 

receiving benefits from the disclaimed property in any other trust created under this instrument.  

Any part of a trust named for my spouse disclaimed by my spouse shall be added to or used to 

fund the Family Trust. 

 

Family Trust 

 

 The trustee shall administer the Family Trust as follows: 

 

 4.1 Mandatory Payment of Income. Beginning with my death, the trustee shall pay all 

the income to my spouse. 

 

 4.2 Discretionary Payment of Principal. The trustee may pay to my spouse as much of 

the principal as the trustee from time to time considers necessary for the health or maintenance in 

reasonable comfort of my spouse.   

 

 4.3 Limited Power of Appointment at Death of Spouse.  Upon the death of my spouse 

the trustee shall distribute such part or all of the principal of the Family Trust as then constituted 

and any accrued or undistributed net income thereof to such one or more persons or 

organizations as my spouse may appoint by will, or by an instrument executed and 

acknowledged in the manner provided for deeds of real estate in Illinois, specifically referring to 

this power of appointment, except that this power of appointment (i) shall not be exercisable in 

favor of my spouse, the estate of my spouse, or the creditors of either, and (ii) shall not extend to 

any portion of the principal of the Family Trust which was added to the Family Trust by reason 

of a disclaimer by my spouse, nor to any accrued or undistributed income thereon. 

 

 4.4 Distribution on Termination. On the death of my spouse, the trustee shall 

distribute the Family Trust as follows: . . . 

 

 

 

Authorization to Elect QTIP  (this is a one-pot plan but the executor simply elects or does not 

elect QTIP with respect to the marital gift).   

 

 3.3  Trust for Spouse if Spouse Survives.  If my spouse survives me, then I give the 

balance of my trust estate (including property added to the trust from my probate estate or 

otherwise) to a trust named for my spouse * and held for the sole benefit of my spouse.  

Beginning with my death, the trustee shall pay all the income to my spouse.  In addition, the 

trustee may pay to my spouse as much of the principal as the trustee from time to time considers 

necessary for the health or maintenance in reasonable comfort of my spouse.   

 

 3.4. U.S. QTIP Election.  My executor, or if no executor is qualified and acting, the 

trustee, may elect to treat all or any portion of the Spousal Exempt Trust or Spousal Nonexempt 

Trust as qualified terminable interest property for purposes of the Internal Revenue Code (a “US 
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QTIP Election”).  If only a portion of either of such trust is elected to so qualify, that portion as 

to which no election is made shall be distributed to the Family Trust, to be administered, 

distributed and disposed of under the terms of that trust.  Notwithstanding the foregoing, if (i) the 

distribution contemplated by the preceding sentence would result in a state estate tax being 

imposed due to my death, and (ii) an election or elections of the type described in paragraph 3.5 

of this Article is available which, if exercised, would reduce or defer such state estate tax, then 

the distribution contemplated by the preceding sentence shall not be made, and the portion of the 

Spousal Exempt Trust or Spousal Nonexempt Trust as to which no US QTIP Election is made 

shall be allocated to and held as a separately identifiable trust share administered in accordance 

with the terms and provisions governing the trust share from which such allocation is made, and 

as to which an election or elections may be made in accordance with paragraph F of this Article.  

I intend any amounts as to which a US QTIP Election is made pursuant to this paragraph to 

qualify for the marital deduction allowable for federal estate tax purposes under Section 2056 of 

the Internal Revenue Code, and I direct that: 

 

 a. Compensating adjustments can, but need not, be made as the trustee or my personal 

representative shall decide, between income and principal or in that amount by reason of certain 

tax elections made by the trustee or my personal representative; no consent of any beneficiary 

shall be required in connection with any such elections, or the exercise of any other powers given 

the trustee under this instrument or by statute, and the trustee or my personal representative may 

make such elections or exercise such powers without regard to the income tax basis of specific 

property allocated to any beneficiary, and the decision of the trustee or my personal 

representative with respect to such adjustments or allocations shall be binding and conclusive on 

all persons; 

 

 b. None of the provisions of this instrument shall be construed as requiring any particular 

exercise or nonexercise of tax elections, regardless of their effect on the determination of that 

amount; and 

 

 c. The amount shall be determined assuming a federal estate tax marital deduction is 

allowed (i) for any amounts elected to be treated as qualified terminable interest property 

pursuant to this paragraph, as well as for (ii) any other trust named for my spouse created 

pursuant to the provisions of this Article (including any part of either such trust disclaimed by 

my spouse). 

 

 3.5. State QTIP Election.  In addition to the election rights set out above, my executor, or 

if no executor is qualified and acting, the trustee, may for purposes of any state estate or death 

tax to which my estate may be subject, elect to treat all or any portion of the Spousal Exempt 

Trust, the Spousal Nonexempt Trust, or any separately identifiable trust or trusts created 

therefrom pursuant to the preceding paragraph, as qualified terminable interest property for state 

estate or death tax purposes (a “State QTIP Election”), or make any similar election as provided 

for under any state tax laws to which my estate may be subject.  The portion of any such trust as 

to which such a State QTIP Election is made shall continue to be held as a separately identifiable 

trust share, but administered in accordance with the terms and provisions governing the trust 

which had held such property prior to the exercise of the State QTIP Election. 
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Clayton QTIP 

 

My executor, or if no executor is qualified and acting, the trustee, may elect to treat all or any 

portion of the Spousal Exempt Trust or Spousal Nonexempt Trust as qualified terminable interest 

property for purposes of the Internal Revenue Code (a “US QTIP Election”).  If only a portion of 

either of such trust is elected to so qualify, that portion as to which no election is made shall be 

distributed to *[the Family Trust, to be administered, distributed and disposed of under the terms 

of that trust].  
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Joint Trust 

 
We, [CLIENT] and [SPOUSE], have transferred ten dollars to ourselves as trustees. That asset 
and any other assets received by the trustee (the “trust estate”) shall be held in trust subject to the 
provisions of this instrument. 
 

Article 1 
Introduction 

 
 1.1 Family. We are married to each other. ______________________________ is sometimes 
referred to as “husband” and ______________________________ as “wife.” The first to die of 
us shall be referred to as the “deceased spouse,” and the survivor shall be referred to as the 
“surviving spouse.” We have _____ children now living, namely ________________________. 
We intend by this instrument to provide for all our children, including any born or adopted in the 
future. 
 
 1.2 Name of Trust. The name of this trust, as amended at any time and from time to time, 
shall be the [CLIENT] AND [SPOUSE] JOINT TENANCY TRUST. 
 
 1.3 Transfer of Property. We expressly acknowledge and intend that all property transferred 
to this trust is marital property or is intentionally converted to marital property by the act of 
transfer and that we are aware of the consequences of such property being classified as marital 
property. Marital property under this instrument is marital property as defined in the Illinois 
Marriage and Dissolution of Marriage Act, 750 ILCS 5/101, et seq., as amended from time to 
time. 
 

Article 2 
Right To Amend or Revoke 

 
 2.1 During Joint Lifetimes. 
 
 (a) Right To Amend. While we are both living, this instrument may be amended by a written 
instrument signed by both of us, referring to this instrument and delivered to the trustee. 
 
 (b) Right To Revoke. While we are both living, this instrument may be revoked by a written 
instrument signed by either of us, referring to this instrument and delivered to the other and to 
the trustee. On revocation, the trustee shall deliver the trust property to us as joint tenants with 
right of survivorship. The trust property shall retain its character as marital property.  
 
 2.2 After Death of First To Die. After the death of the first of us to die, the surviving spouse 
may amend or revoke the Survivor’s Trust at any time by written instrument signed by the 
surviving spouse, referring to this instrument and delivered to the trustee. If the surviving spouse 
revokes the Survivor’s Trust, the trustee shall deliver the assets of such trust to the surviving 
spouse or as the surviving spouse directs. 
 

Article 3 
Administration of Trust During Joint Lifetimes 

 
 While we are both living, the trustee shall administer the trust estate as follows: 
 
 3.1 Payments Prior to Incapacity. As long as neither of us is incapacitated, the trustee shall 
pay to us as much of the income and principal as we jointly request from time to time. 
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 3.2 Payments During Incapacity. As long as either or both of us are incapacitated, the trustee 
may pay to each of us as much of the income and principal as the trustee considers necessary for 
the health, maintenance in reasonable comfort, education, or best interests of that person.  
 
 3.3 Accumulation of Excess Income. Any income not paid in each year and any income not 
paid at the death of the first of us to die shall be added to principal. 
 
 3.4 Determination of Incapacity. Either of us shall be incapacitated if that person is under a 
legal disability or is unable to give prompt and intelligent consideration to financial affairs. The 
determination of a person’s inability shall be made in writing, signed by that person’s personal 
physician and, if that person’s spouse is then living and able to so act, by the spouse, and 
delivered to the trustee, or if that person is then acting as trustee, to the successor trustee. The 
trustee may rely conclusively on that writing. 
  

Article 4 
Gift on Death of Deceased Spouse 

 
 On the death of the deceased spouse, the trustee shall distribute the balance of the trust estate 
to the trustee to hold as the Survivor’s Trust. 
 

Article 5 
Survivor’s Trust 

 
 The trustee shall administer the Survivor’s Trust as follows: 
 
 5.1 Mandatory Payment of Income. Beginning with the death of the deceased spouse, the 
trustee shall pay all the income to the surviving spouse. On the death of the surviving spouse, 
any accrued or unpaid income shall be added to principal. 
 
 5.2 Discretionary Payment of Principal. The trustee may pay to the surviving spouse as much 
of the principal as the trustee from time to time considers necessary for the health, maintenance 
in reasonable comfort, and best interests of the surviving spouse. 
 
 5.3 Lifetime Right of Withdrawal. During the surviving spouse’s life, the trustee shall 
distribute as much or all of the principal to the surviving spouse as the surviving spouse from 
time to time requests by written instrument delivered to the trustee during the surviving spouse’s 
lifetime.  
 
 5.4 Power of Appointment at Death. On the death of the surviving spouse, the trustee shall 
distribute the Survivor’s Trust not required for payment of the surviving spouse’s debts, 
administration expenses, and death taxes to any one or more persons, organizations, and the 
surviving spouse’s estate as the surviving spouse appoints by will, specifically referring to this 
power of appointment. 
 
 5.5 Distribution on Termination. On the death of the surviving spouse, the trustee shall 
distribute the Survivor’s Trust not effectively appointed as follows: 
 (a) Death Taxes and Other Charges. The trustee shall pay the surviving spouse’s debts, 
administration expenses, and death taxes as required by this instrument. 
 
 (b) Gifts of Tangible Personal Property. The trustee shall make gifts of tangible personal 
property as follows: 
 
 (1) By Written Direction. First, as the surviving spouse directs by any written instrument 
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signed by the surviving spouse. The surviving spouse may from time to time amend or revoke 
the written instrument, and any subsequent instrument shall control to the extent it conflicts with 
prior ones. Any decisions made in good faith by the trustee in distributing tangible personal 
property shall not be subject to review, and the trustee shall be held harmless from any cost or 
liability as to those decisions. The surviving spouse shall be deemed to have left only those 
written instruments that the trustee is able to find after reasonable inquiry within 60 days after 
the surviving spouse’s death. 
 
 (2) Gifts of Remaining Tangible Personal Property. All tangible personal property not 
otherwise effectively disposed of shall be distributed in shares of equal value to our children who 
survive the surviving spouse (to the exclusion of the descendants of any child who does not 
survive the surviving spouse), to be divided among them as they agree or, if they cannot agree 
within 60 days after the surviving spouse’s death, as the trustee determines.  
 
 (c) Remaining Trust Property. The trustee shall distribute the remaining Survivor’s Trust as 
follows: . . . 
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Unitrust 
 
 Marital Trust 
 
 The trustee shall administer the Marital Trust as follows: 
 
 4.1 Marital Payments. Beginning with my death, the trustee shall make marital payments to 
my spouse each year. "Marital payments" shall mean the greater of: 
 
 (a) All the income of the Marital Trust; or 
 
 (b) The unitrust amount for the year. 
 
 4.2 Discretionary Payment of Principal. The trustee may pay to my spouse as much of the 
principal as the trustee from time to time considers necessary for the health or maintenance in 
reasonable comfort of my spouse. 
 
 4.3 Payment of Death Taxes. On the death of my spouse, unless my spouse directs 

otherwise by will or revocable trust specifically referring to this instrument, the trustee shall pay 

the Marital Trust death taxes. 

 

 4.4 Power of Appointment at Death. On the death of my spouse, the trustee shall 

distribute the Marital Trust not required for payment of the Marital Trust death taxes to any one 

or more of my descendants and their spouses as my spouse appoints by will, specifically 

referring to this power of appointment. 

. . .  

 

 15.12 Unitrust Amount. The unitrust amount for a year shall be equal to (3-5%)  4%   

percent (the “applicable percentage”) of the average of the net fair market value of the aggregate 

values of the Marital Trust and the Family Trust determined as of the first day of the taxable year 

of the trusts for the year of payment and the two preceding taxable years (or such lesser number 

of years the trust has existed) (the “net fair market value”). 

 

 (a) Prorated Payments. If the number of days in any taxable year of a trust is less than 

365 days (366 days if the taxable year of the trust includes February 29), the unitrust amount 

payable in that year shall be prorated on a daily basis. 

 

 (b) Source of Unitrust Payment. The unitrust amount shall be paid from income of the 

Marital Trust and, to the extent income is insufficient, from principal of the Marital Trust. 

 

 (c) Valuation of Assets. The trustee may, but need not, employ a professional 

appraiser to value trust assets for which market quotations are not readily available or for which 

the value is not readily apparent. 

 

 (d) Residence Exclusion from Unitrust Amounts. The value of any residence held in 

either the Marital Trust or the Family Trust that is not income producing on a regular basis shall 

be excluded in determining the unitrust amount and in adjusting the unitrust amount. 

 

 (e) Contributions and Distributions. If any property is contributed to a trust or 

distributed to my spouse (other than mandatory distributions to my spouse) after the first day of a 

taxable year, the unitrust amount for that year shall be increased or decreased by the applicable 
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percentage of the fair market value of the property as of the date of contribution or distribution, 

prorated on a daily basis, including the day of contribution or distribution, to the end of the 

taxable year.  

 

 (f) Exculpation. The determination of the unitrust amount or the value of any asset 

for purposes of this paragraph shall be binding on all present and future beneficiaries unless a 

court determines that the trustee acted in bad faith. A beneficiary who challenges the trustee’s 

determination shall have the burden of establishing that the trustee acted in bad faith.  

 



 

 

-30- 

"Give-Me-Five" Unitrust 

 

(With thanks to Jerry Horn whose idea this is and who has a book to back it:  Flexible Trusts and 

Estates for Uncertain Times, published by the ABA -- the 5th edition is anticipated shortly.) 

 

 A withdrawable-percentage ("GIVE-ME-FIVE") unitrust is a variation of a conventional 

unitrust. A Give-Me-Five trust specifies a percentage of the trust estate/ not in excess of five 

percent ("first version") 1 or specifies so much of the trust estate/ not in excess of five percent 

("second version") 1 and provides that a donee may/ but need not/ withdraw all or any of the 

specified portion immediately before the end of each year. The right to withdraw is non-

cumulative.  A Give-Me-Five unitrust is an attractive alternative to (i) a trust that mandates the 

current payment of income/ (ii) a conventional unitrust in which the unitrust interest is expressed 

as a dollar amount and the current payment of the unitrust amount is mandated and (iii) a unitrust 

in which the unitrust interest is expressed as a percentage of the trust estate and the current 

distribution of the unitrust percentage is mandated.  

 

Form 1: Upon the end of each calendar year, if, after attaining thirty years of age, the descendant 

is living immediately before the end of the year, the Trustee shall pay to the descendant such  

A [fractional share, if any, of the trust estate, not to exceed one-twentieth]  

B [percent, if any, of the trust estate, not to exceed five percent] (inclusive of any that creditors 

of the descendant can obtain), as the descendant last directs in writing before the end of the year.  

 

Form 2: Upon the end of each calendar year, if, after attaining thirty years of age, the descendant 

is living immediately before the end of the year, the Trustee shall pay to the descendant so much, 

if any, of the trust estate, not to exceed A [one-twentieth] B [five percent] (inclusive of any that 

creditors of the descendant can obtain), as the descendant last directs in writing before the end of 

the year, 

 

 

 The grantor may further direct that the trustee satisfy the withdrawal right first from 

income, then from capital gains (perhaps), and then from principal. Or at least giving the trustee 

the option from the get-go of "deeming" capital gains to be income for purposes of satisfying the 

non-cumulative withdrawal right.  This has the advantage of being an income-tax efficient form 

as well as working well for estate tax purposes and giving the surviving spouse a predictable and 

even generous cash flow. 
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Falling Into the Delaware Tax Trap 

 

The exercise by any person (the “Donee” in this Section) of any power to “Appoint” in this 

Agreement shall be subject to this Section.  Subject to the restrictions stated in this Section and 

any other provisions of this Agreement specifically to the contrary, in the exercise of such power 

of appointment the Donee may appoint outright or in trust (including continuing the existing trust 

but with modified terms), may appoint to or for the benefit of one or more persons (whether born 

or unborn on the date of this Agreement) in the restricted group who are objects of such power to 

the complete exclusion of any one or more other persons in such group, may create additional 

powers of appointment that may be exercised in favor of persons within or without the restricted 

group, and generally may appoint in any lawful manner.  Notwithstanding the foregoing, if a 

power to Appoint that is not a general power of appointment (within the meaning of Code 

section 2041) is exercised by creating another power of appointment which under the applicable 

local law could be validly exercised so as to postpone the vesting of any estate or interest in such 

property, or suspend the absolute ownership or power of alienation of such property, then any 

trust created by such exercise shall terminate no later than one thousand (1,000) years after my 

death; however, the limitations of this sentence shall not apply if the exercise specifically states 

an intent to create a general power of appointment or specifically refers to Code section 

2041(a)(3) in a manner which demonstrates such an intent.  Except where specifically provided 

in this Agreement to the contrary, any exercise shall affect only the assets remaining in the trust 

at its termination, if any.  The power is personal to the Donee, and no person is authorized to 

exercise the power on behalf of the Donee.  Any exercise must specifically refer to the power 

and shall be effected only by a will duly admitted to probate or other written instrument.  Any 

exercise by an instrument other than a will shall be revocable by a subsequent instrument or by 

will, unless the Donee specifically provides otherwise in the instrument.  

 

[The exercise by the donee along with the reference to Code Section 2041 that creates another 

power of appointment means that the exercise “violates” the Delaware Tax Trap and the property  

so appointed is in fact subject to a general power of appointment by the donee and will be 

included in the donee’s estate.  This used to be a disaster, but may in fact be deliberately violated 

so as to cause inclusion if the donee has exemption to burn, and to get a new basis for the 

appointed property.] 

 

A variation of this power (which accomplishes the same result a little more directly) is: 

 

If on the death of my spouse there is a federal estate tax then in effect and my spouse has 

survived me, then a fraction of the Family Trust shall be distributed to or for the benefit of the 

creditors of the estate of my spouse as my spouse may appoint by will specifically referring to 

this power of appointment (provided that my spouse or the estate of my spouse received goods or 

services for full and adequate consideration at the time the creditor relationship was established).  

The numerator of the fraction shall be that amount of property in the Family Trust which if 

included in the gross estate of my spouse because of the general power of appointment granted 

hereunder would result in no increase in the sum of estate, inheritance and generation-skipping 

transfer taxes payable with respect to the property subject to such general power of appointment 

when compared to the sum of the estate, inheritance and generation-skipping transfer taxes that 

would be payable as a result of the death of my spouse with respect to such property if no 

general power of appointment were granted hereunder.  The denominator of the fraction shall be 

an amount equal to the value of the Family Trust property, as finally determined for federal 

estate tax purposes as of the date of death of my spouse.  
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Cross-General Powers of Appointment 

 

 D.  If my spouse has predeceased me, then upon the death of my spouse, such part or all 

of the principal of the trust shall be distributed to or for the benefit of such one or more persons 

or organizations or the estate of my spouse as my spouse may appoint by will, or by an 

instrument executed and acknowledged in the manner provided for deeds of real estate in 

Illinois, specifically referring to this power of appointment; provided, however, that this power 

of appointment shall not extend to any property whose value is less than its income tax basis as 

of my spouse’s date of death.  This power may be exercised by my spouse alone and in all 

events.  

 

 E.  If I have predeceased my spouse, then in accordance with that power of appointment 

given to me under that trust instrument executed by my spouse and known as the   Declaration of 

Trust dated *, I hereby exercise that power by appointing all property held by the trust 

(excluding however household furniture and furnishings, automobiles, books, pictures, jewelry, 

art objects, hobby equipment and collections, wearing apparel, and other articles of household or 

personal use or ornament held by said trust) to the trustee then acting under this instrument.  

Further, I undertake and agree to inform my spouse if I make an alternative lifetime exercise of 

the power given to me by my spouse, other than is provided here, by providing a copy of the 

exercise of my power of appointment to my spouse and  to the attorney listed as the preparer of 

this document or the attorney then acting for my spouse.   

 

 
[This language is in both trusts, so that the first spouse to die sweeps all the assets of the 
surviving spouse's trust into his/her estate and uses all the assets to fund the Family Trust.  
property with a date of death fair market value less than basis is not normally included in the 
power.] 
 
 
The accidentally perfect grantor trust (so named by Mickey Davis and Melissa Willms, both 
ACTEC fellows) is a reference to the creation of a trust and the grant of a general power of 
appointment over the property in the trust to a senior person (usually a parent) which is not 
expected to be exercised, but which will cause inclusion of the property subject to the power of 
appointment in the estate of the senior, and thus obtain a new basis.  "We call the technique 
(granting a general power to an elderly beneficiary to gain basis) an "accidentally perfect grantor 
trust."  Unlike an intentionally defective trust which invokes the income tax rules to have the 
trust ignored for income tax purposes, the accidentally perfect trust intentionally invokes the 
estate tax rules to have the trust ignored for estate and GST purposes." 
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Artificial Reproductive Technology Descendants  
 

Rules Governing Family Relationships 
and Eligibility for Distributions 

 
 2.1 A person’s descendants who are eligible to receive distributions from a trust created 
under this trust instrument shall include only persons who are treated as descendants of that 
person under the rules set forth in clauses 2.2 through 2.6. Someone who is adopted or who is a 
biological descendant of that person but who does not meet the requirements set forth in clauses 
2.2 through 2.6 shall not be a beneficiary of any trust created under this trust instrument.  [2.2 
and 2.3 deal with adopted and out-of-wedlock children.] 
. . .  
 
 Children Not in Gestation During Lifetime 
 
 2.4 Whether or not married, the biological parent of a person who was born after that 
biological parent’s death and who was not in gestation on that biological parent’s date of death 
will not be treated as the parent of that person, and that person will not be treated as the child of 
that biological parent, unless: 
 
 2.4(a)(1) that biological parent acknowledged intent in a written instrument signed by that 
biological parent to become a parent through the use of genetic material that was not revoked by 
a subsequently dated written instrument signed by that biological parent, and 
 
 2.4(a)(2) the person was born within three years after that biological parent’s date of death. 
 

[Comment: clause 2.5 below triggers an additional three-year period to allow 
additional children of a deceased biological parent to be born and treated as 
descendants eligible for distributions from the trust, as long as at least one child 
eligible for distributions was born during the initial three year waiting period. For 
example, if the widow of the settlor’s deceased son causes a child to be born 
within three years after the death of the settlor’s son, and if the settlor’s widow 
wants to have one or more additional children who are also biological children of 
the settlor’s deceased son, those children born more than three years after the 
death of the settlor’s son will also be eligible to receive distributions as long as 
they are born within six years after the death of the settlor’s deceased son. This 
prevents the inequity of having an older child of a deceased biological parent 
included in the class of beneficiaries eligible to receive distributions simply 
because the older child was born sooner, and excluding younger siblings of that 
child as beneficiaries simply because they were born later. The provision can be 
edited to extend it for additional terms, or to shorten the duration of terms.] 

 
 2.5 If a person born within three years after a biological parent’s date of death is treated as a 

child of that biological parent under the provisions of clause 2.4, each person who is a child of 

that biological parent born within six years after that biological parent’s date of death will be 

treated as a child of that biological parent if all of the other requirements and conditions of clause 

2.4 are satisfied. 


